HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

ASIALINK AFERW =25t

N

N3

TH R : BMEEL —

R B2 A LR M

EU PUBLIC PROCUREMENT LAW

JFE%m3%: Sue Arrowsmith

TGt BHE

R 2K

1 B A SR WA 5T TR A



N1 = . Y2 N . 37,
HMEIFZ —: MR AR E:,  Asialink AFEEIEETE, 2010



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

VAT PR A B

Acknowledgement of Permissions

ARTRH B 5T NFIAR TS F 4 B 5 ] B B 2 AT BB PR R HH R 424

The Editor of this Book gratefully acknowledges all the authors and publishers of
the book for their permissions granted to the Editior for translation and publication
under the Asialink Project.

U AP EAEAsialink ARG IH R T, FIENRINEM 2 —. HER
T UK HISue Arrowsmith 02 34, S8 WIESIT: H—%/\F fHSue
ArrowsmithZ#% 4% 5 , 25— ¥ fiPaula Bordalo FaustinoZs 5 , 2 /1,% FiBaudouin
HeuninckxZi 5, #510% HiSteen Treumerdn’s, %+ — & HJens Fejg #Hd% %
5o W F Y YL 2O 2 A HER I A 5T A BTl 2, BRI T AE R
TH PR R R e, TR B . == WANEE AL B0 .\,

JUEH ST, FHANFEHESE, WS, W% LFREmR, Fh. . +—
M SER . BT EE ACE AR R R, A A R METR. MODRIE.



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

A BB E AU I R IE S A

The Intellectual Property Right of the Editior and Tralslators in this textbook and
its proper use

AF AR M IEEBGER] (e N RICMIEZAERGE) o AEIREERS 10 g M A
BRI B AERL B AT RO T ARRDNE H B (R EEARBT SR H 1) 347 H 4
SEFTHY . BRARA MIRALE , R RIS E AP F e PR AT#E T, AREaEXT
AW SCEBATES] . BHED . FEAR. . ALRE. R EREE UETE AT L4

AR AR MM EE 255, AR B DAL

All rights in relation to this translation are owned by and reserved to the editor and
translators and are subject to the Chinese law. Users may download or print a copy
for non commercial use (which includes use for educational and research purposes).
Except as expressly provided, it may not be copied, reproduced, republished, adapted,
transmitted, downloaded or broadcast in any format whatsoever without the prior
written permission of the copyright owner.

The translation is only for reading reference and may be subject to further
proof-reading.

ASIALINK UEHAT R AERR L Asialink I5H 1 1 — 850 o BRI RS ) 22 SR

SEORVATE FEIBR AL 10 8 53 Xof I3 ) P 2 B UL AT, AEAR AT IR L T AN

- N S R RS 1) ST 37 o BRI K2 18] 8 FE R I 3 2 AT U0k B A el i

EUROPEAID TURZFEHT, LU AARRIRE R AP, ok
e W Keg Clba) MR 2 K5, BURE SRR,

These materials were produced with the financial assistance of the EU. The contents
of the materials are the sole responsibility of the members of the consortium
involved in the EU Asia Inter University Network for Teaching and Research in
Public Procurement Regulation and can under no circumstances be regarded
as reflecting the position of the European Union. The EU Asia Inter University
Network for Teaching and Research in Public Procurement Regulation was led by
University of Nottingham (Project leader: Professor Sue Arrowsmith) and the other
consortium members are Copenhagen Business School, the University of
Copenhagen, the Central University of Finance and Economics (Beijing), Xinjiang
University of Finance and Economics, and the University of Malaya”.



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

H

BT oottt sttt 1
1.1 RRERTEIIR R AT oottt 1
L1 BEEETRTAY oottt sttt sttt 1
1.1.2 BREIHURIBEE oottt 4

1.2 BREZITTE oottt sttt bbb 14
L.2.1 ZRZ ettt 14

1. 2.2 IRZEITIE cooeveeeeeesse ettt 17

R & N R S E TR Sl 214 YA O 25
1301 EFETTVE oottt 25
1.3.2 BHEIVEBRIAIE oottt 32

LA TEILTE G T oot 34
1.4.1 RTIEFHIBIEZR? oo 34
14,2 FUPZETY ottt 35
1.4.3 JEHERINEBEIIIZRTE oo 36
LLA A BT bbbttt 36
FE RREBRIGHIE — FARRIEIR .ocooovveeeee st 38
2.1 BRUEFIGEIN B AR BT E ARG oo 38
2.1 1 N ATEEFE ST IFITITIZI? oottt 38
2.1.2 FIBTF R G BITEF oo 41
2.1.3 BUNRIAEG T I BEZR oottt 42
2.1.4 FFHUAFERIEITTIAIIITAL oot 46

2.2 LT EEERSCIEEE : TREU FHED e 48
2.3 FEA IS B L 2004 FETLH oo 51
2.4 HVEAFRTRFIEHE: SEOEBETTIAIITB e 55
BB TFEU I oottt sttt 64
3.1 2R IR BAT AN A B S BRI JT 2R e 64
BLL L FATST oottt 64
3.1.2 5 34 5 B HTEHT IR 28 25) ceveeeeeeeeeetereeeeeeeee e 65



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

3.1.3TFEU % 56 2% H B2 RS %3k (i CHEFRZKLT) 49 28) v 69
3.1ATFEU 3 49 s HHHE %K (JR CLRAZZZD) 28 43 25) v 72
3.L.5TFEU LM FIIEAR TR eocvoveeeee sttt 73
3.2 HHsNEM R RIEH T A RARIEIRIE? oo 78
3.3 TPEERFIBIFI oottt 79
3.4 TFEU FiBEHEE TR T HIATFRITE G oo 81
3.4.1 Telaustria Z A7 HABE I EE T T oo 81
3.4.2 BHAFEEARALIE? oottt 81
3.4.3 B TG TMEEE AT oo 83
344 GUTHIEFAY oottt 85
3.5TFEU HRIUHE P B AT UG FH oottt 88
3.6TFEU B IE FH T MPEESEARD oottt 88
S0 AFEERIIHES 2004/18: FIHITEIE ..covveveeeee e 90
4.1 FHIHTTEARTEFE oottt 90
4.1.1 BEIRFIFEAR BRI oottt 90
4.1.2 FEAXT “HELIXAIR7 FRITER cooooeeeeeeeeeeee e 91
4.1.3 84N “AEAELIM)R 7 HURHTIE R (oo 100
4.2 PRI BT TR L oot 102
4.2.1 AFTHER. ARLBYERSG AR BT s 102
4.2.2 RIEEGAEIIEIRESHITX Y oottt 103
A.2.3 TR BT e 104
A28 TTHEDT oo 105
4.2.5 FHHHHEBRTE R LA BB ottt 110
4.2.6 X5 AN Pk I PBGE AR 2 RS P, SR B
FNFAFEZ T A FEEB T T AE oottt 115
B.2.7 AV AN HIETBEBE LT oo 122
WHE AR S: 2004/18 —EFITEATEI v, 124
5.1 BRTEATTEI oottt 124
5.2 BRI A BRI ) IR oo 125
5.3 AFERIEF I HTEATERIEFIIEIE covvvoevessveeseseeese s 126



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

B.3 L IR oot 126
5.3.2 TFEU (TFEU) FIHIIE cvvovereeereeereerreeseeieeeeessesssesssssesssesssessssssessesssesssssssssces 127
5.3.3 B4 IR TARUEFIIETELIIIHIE covorverreereeesee et 130
5.3 4 T BRHEITHIIE covvvveevreriesere ettt sttt sttt sttt 132
5.3.5 (I ARIZATEAIIT T oottt 132
FNE AFERIEFEA 2004/18 ——E AR THEF oo, 135
6.1 FEAJFIN: FIRLIEN L AP AR R A AR BRI oo 135
B.1.1 BEIR oot 135
6.1.2 ATRFEIEI oottt ettt 136
6.1.3 FEHILEEIU c.ovoeeeeeceeecee sttt 138
6.1.4 FEAJFIU IR TR vttt sttt 139
6.2 TIAT IR TIVE wooveeeereieesese ettt 139
6.3 AE AT BT ot 145
6.3. 1 KATE A TE BTG oottt 145
B.3.2 THE CPV ..ottt sttt 146
B.3.3 A ettt 147
6.4 AEMIAT] CEIEFTIFE) oo 148
B.4.1 FEARTFIU oo 148
6.4.2 F52 FHEBRMERI B HIHRIE covvoeveeeeeee s 149
6.5 AFFRIBRBEITEFET s FREFEFR vttt 161
6.5.1 FREIZFRIFET : ATFFEFF vt 161
6.5.2 FRAFBARIIFET s BRIIEEFRT oo 164
6.6 ATFFIBRBIMEIAIFIET : ARETHIIEAR oo 173
B.7 B THIHZ T et 177
B.7. 1 THITT ettt 177
6.7.2 ATAEAE FHAIIZ THRUE oovvoeveeeeee st 178
6.7.3 FZ TARUERIK BARAERTIETR ©.ovvvvveereeieesseses st 187
B.7.4 TR AT T HRIE covoreeee ettt 189
B.7.5 BT BEITHFER vovvverrrereereesesseses ettt 190
B.7.6 ZLAL (VANANTS) .eovvviiiceceetete ettt 190



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

8.8 FEFARANTLIER covoveeeereeee sttt 191
B.8.L TAII crvuvrrerereiseeieeis ettt sttt st 191
B.8.2 R 1ottt sttt 192
6.8.3 FEAZBAT L I BB oo 193

6.9 A TTHHEPREFF AR EIMEAEFR IR . X bR BB SUFE IE AR B BUR B H ... 194

B.10 FEGFMERTIE covoeeeeeeeeeeeeeeee ettt 198
B.10. 1 THIAT covveieeieeieesieseests sttt 198
6.10.2 KU T PE R AR T BB oot 199
6.10.3 SEFEIT AR T HIHI oottt 200

6. 11 TRFVFEFFIIIE I ¢ovvoeveeeeeeeeecee sttt st 203
B.11L. 1 fF FHAR T IIZEA oottt 203
B.11.2 FEFF ottt sttt 208

6.12 RATBENITIRFITZIT oottt 209
B.12. 1 ff FHATE T HIZEME oottt 209
B.12.2 FEITEIIR 1ot 225

B.13 ZR LA AR T EIT covereieeeeeeeeeee sttt sttt 227

6.14 HEZEBI UL covoveieeeieciesse ettt 228
B. 14 L AT AT ceeeereeeeretetee ettt 228
6.14.2 FE A T HEZETIBLITALIE oottt 229

HEm AFHFEETTHIBR B oot 231

7.1 AFHFNZZRIETEIIY covveveeieeiesssessesses sttt 231
7.1.1 KT BRI FHE MR I ZH oot 231
7.1L.2TFEU 7E A FFMVATIBEIIE FH covooeoeese et 233

7.2 2 U N R RETE L PR R ETE BRI SEAR 234
T2 1 THIIT ettt 234
7.2.2 TR ITE DI oottt 235
7.2.3 TR IRMATZIR oottt 238

7.3 AFH R IR EETE R s TR E T e 243
7301 BERIIE oottt 243
T 3.2 TTHEIT oottt 243



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

7.3 3 HEBR oottt 244
7.3.4 5 MFAE A R GE LI T HIET oo, 249
7.3.5 #5 2 FELiE S AN 7 HARIE B EE S B G T oo, 250
7.4 AHENIR LG R TRT, AN A B 252
7.4.1 AR THR L AA FFVAR 2 2 18 FZE XA ARG, s 252
782 JBIEIU oottt 254
TA3FEARFNIE L FEFEE L TEET (oo 255
T AL ETDTE: BEIETET oo 256
745 AFIHBERME CRITBIITFE) oottt 259
7.4.6 AFFNVIRS FTHIRRHIEE CENRT R B 5D 260
747 TEA TR A FIRBFERRIIFRT oot 264

T A8 AEHEIITIEFER vttt 265
749 BTAIFZT oottt sttt 266
7.4.20 SHEARIE IE S IEFIFERR ST IR oot 266

T AL TRFUFETT T oottt sttt 267
TA L2 FFBRIFTIIE covoeereeeeeeeesseese ettt ettt 267
T AL BT TIBEL oottt bttt ss s 267

T A LA FEZETIUL oottt 267
FNTE TR oot 269
8.1 JTH evreererereieeetrti ettt e 269
THTT TR ot 270

B.2.1 JT T crerereeeereretntieee ittt 270
8.2.2 I E FH FEL T T BEIITTREME oovooe et 271
8.2.3 JHIT HL T T BB oottt ettt 271
B.2.4 HLTRER oottt 274
8.3 FHBRIIITBI covoevereeeciee ettt 275
8.4 FHL T IIAIFHTE (oot 276
8.4 L BT oottt 276
8.4.2 FATZIITTATIE oo 277
8.4.3 FATZIMIMU ¢.cerveee ettt sttt 278

VI



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

8.5 FNASKIIZRGE oottt 280
FEIUTE BRI covvocveeieceee ettt 282
9.1 [EBHRIEIIEEIRYE <ovoevveeeeeeeeeeeeete sttt 282
9.1, L T T coevreeereeeisesieese ettt ettt sttt 282
9.1.2 AHREE UG HIFRBETEAR ovooeoeeeeee sttt 283
9.1.3 WM E 728 & T IZIIEFIRYE covooeeee e 285
9.1.4 HFFRHIE P RIATTIR covoreereeeee sttt 287
9.1.5 [ET I BAE oo 288
9.2 [EFIZRIE S oottt e 289
9.2.1 XF BRI TG FHTE oottt 289
9.2.2 TFEU I FEERAE I coovoeeeee et 289
9.2.3 EHT TFEU BARAIFR T covovrovreeeeee et 291
9.2.4 TFEU HHEE BN AIFR T oottt 295
9.3 [HBHRIEG AFTERIIFE L coooeoeeeeereee sttt 297
9.3.1 AT THE A HIEME (oot 297
9.3.2 HT B ARIATES oottt 302
9.4 BURFIE B TIEHUIE oo 304
9.5 S S MIERER T oo 306
9.5.1 WREERES HE TR ©ocoooee sttt 306
9.5.2 BREIXUEE TS Ml BT H TR oottt 308
9.5.3 [ B EMDAIIRE LI TBEER AL covovvrveeireese sttt 308
9.6 [E P EBHITEFEEE <ottt 309
9.7 BRI B RIE —EME oottt sttt 309
F B BEF G IRBITIT oo 310
LO.1 A e e 310
10.2 BB F R T HIFAT coovveeeeeees et 310
10.2.1 IEHFFE I covoovvoeeeeec ettt 311
10.2.2 fR4fE TFEU 27 258 254 B b3 R BRI HATREFF covveoees 312
10.2.3 fR4fE TFEU 25 260 254 B b3 R BRI HATREFF covveoeeecs 312
10.3 E KR HITITHIIE oottt 315



MWL K

T
2
>
\|

Vi

&
=
5

Asialink AFRIGVETUH, 2010

1031 TR FE I ... 316
10.3.2 T FE oottt ettt 317
10.3.3 TERIME oottt 318
B —% BREATECRIGE RIS FIRBEBIR oo, 320
111 FE2 SIRBEBUR T oot 320
11.2 H SRR BRI LA AT PIZR oo 321
11.3 W FEASTIE AR AL S FIFR BB 265K oo 322
1131 TEU oo s s es s sesnsnas 322
D132 TFEU oo 323
11.4 BREEAFERIGHE 2 b R T A BRI EEBUR IS e, 326
LL4.0L THTIT oottt ettt ettt ae et snas 326
11.4.2 2004718 2 FEEBITFELS oot 326
11.4.3 2004717 AFHZEAVFE R oo 329
11.5 5 MR SR FIBIE oo, 330
11.5.1 1988 4 BEENLES FTR w.oeveieeeeeeeeecee et ee s 331
L1511 FTR ettt sttt saes 331
11.5.1.2 X} Beentjes FUBHTITAN ovvveeeeeeeeeeeeeeeeeeee et 334
11.5.2 2000 4 Nord-pas-de-Calais TR ... 335
L1521 FTR ettt 335
11.5.2.2 Nord-pas-de-Calais FITRITFUT coocvueveeererere s 337
11.5.3 2001 £ SIAC CoNStruCtion FIHR ..ot 337
L1531 TR ettt 337
11.5.3.2 SIAC Construction FIERITITAT ..ocveevereeeeeeeeeeeeeeeeeeeeeee e 339
11.5.4 2002 £E Concordia BUSES FHR......oeiiieeeeceeeeeeeeeeeeeeee e 340
L1541 FHH oottt 340
11.5.4.2 %} Concordia Buses FJHHIPFAT ..o, 344
11.5.5 2003 4 ENV 1 WIienstrom FR ... 345
11.5.5.1 ENV Fl WIenStrom FR ..ot 345
11.5.5.2 X%} ENV 1 Wienstrom FREITEUT coooovvviiicccicce, 353
11.6 S5 FIABEE A TAIIRNTEE oo 353



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

LL6.L AT ettt bbbt bbbt 353
11.6.2 ZEIB oo 354
11.6.3 FEFEBITEL oo 355
11.6.4 AT ERZEIM oot 355
11.6.5 ARG <ot 357
11.6.6 B THIFZ T coveeeeeeeee ettt 358
11.6.7 JBLIZEAE oot 359
D17 BEIB oottt bbbt 361



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

B—E KBS

1.1 BREERERNE
1.1.1 BRERf Ay

BREL — ARG TEMAH L, BRTA 27 Mo E . WCRET &2 558
o BB AT SR 2V B L = AN G I AR X B AR R AT P RS 5 AR AR
TR SR A NIBIR Z R CR o — Rt 2 B A AR I T B

REERA A, WRIERE (EC) T A LRI 1 A U E K. [k
i 1957 SEIET NP LA 75 1993 4 LARTFRMRRINZ B 4L [F) 44
(EEC) , {HFE 1993 FRILARGI N T H RIWIELTFF LK Hir (il 1992 1
i Re B2 20D, BRILARTF AR MIRR B . $1) 2009 4F 12 A 1 H B A%
L), WML (WD 1B T 2 T AR A

B A ERA R FRVEROIN R T BE L Fl4& (Euratom), 3£ 1957 45 42 L
SV T REAH A o BB = AN A A & R AN S [Fl4A& (ECSC),
HF 1951 FEERRLL ST, 1E 2002 FL&IEREL

R AR i e Sk R A SR [RIAA RE 1 — AR P B SOAE - AU 58 )
RO R E ™, PRI AT IR PR D IR B 25w T i A 5 — SO I LSRR S
T IR e SRR AN G RO S, H Y, A
ANE]E ) R R 9 88 =304 B35 NS =S 5 A IERIEI M R+ A IR,
SR ARG SO KR B B R W R o (PEILER 9 &

! See further G. Slapper and D. Kelly, The English Legal System (10th edition, 2010), pp. 597-601 and pp.
605-618.
1
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IR AA 3R R 25 5 55 AT (1) 2 25 02 Il I 6k B R B o Bhs, £EK
SE TN H T AL e 2 ATFTERISEE ) -, JEER R
ANRECTBCAT,  BLA R 53 [ 22 18] 55 5 77 H B sl o 6 RRHER G, X AR RE 225F
BRI SCBLAIT: 508 28 BRI 0 2R 2 i o A T xe IS

BRI 1) 5 5 BE 22 AR 9T BR B2 5 BE 22 BRIV — 78 70» IXONRR B 2 3t
SR B2 SRt T BV TRl AR A A

1.1.2 BB E
i B3 3= E LA 1 B AT
1. HES

8RR e S G AN R SR -VATR I A RE P I =18 N Al E R ES T Uil N TN
(1, AT 75 bR R B R T 2 WO T2 BB 2% i A B R P R R ) 2
W g EARERTIHIR BRI TO

REBOLEBAZ SR T yCid, i EAEN (W 1.2 #2) o ’Dd
oL TR B A, 22 5y o Fpoul e ik

W IR [y AR K B LE R P BRI S sy, 2k
BRI S B RCEZ R42. BRlE TFEU 55 294 4 ( (JLRR&Z) % 251
%) BB R SLE R R, B R R T RO 23 1 B s O T IE AUl
(L F3C 1.2 #57).

BRAF RS HAREEAMM AT W, HRFSAFHRERRERS
(COREPER) , & H1 8 e 54 [ 5 Wi A A AT AT |l AT L k. AEFR K4
WO, FZRlid BB R, IR ERRE R SR — 8k
PTE WRLE N B 2RI e, RS R A Gl R R T

ST ARV BT SLVE IR, B 2 AE S PR AR PR 2 AN TR I SR R s
Ko HhFEEREAL—S0RE (Flan, S THEFRD ; iR 2Bk E 25
i G ER AN R R B, A R e 5 b/ R B2 B AR R, AT A

4
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HERIGFH TR A Bl ) o RE— B SR T DUESEEM, (2 44 B KR HAT
B PR R 2 S HBL— @ B . 2] 2014 4, H Al e 2 500 AU S
WS RF R 1T .

TR RN, AReBRKEFEE S (Council of the European Union) 5kK
MZz 512> (Council of Europe) &I, i A REE I & — ML) £ 53
ABOT T . Ak, R EEE g2 5RRNE S < (European Council,) A
6], J&# A RSLIENLA, T2 B 7 N RREE [ K e FR A 06 75 I HE B 77 - e S R L
BYETE T 0.

2. BRI E

RRPHIS 2 0 5 573 E 1979 4F A6 50 BH Al 7 ] ) s e IR B 40 28 7= 4 . AE
HINAR LI AT, W2 BIROR] 52 BR T2 B bt B 2 o 7Rt BN, i
E & FESLVER, ERCE = Z B e T ROCEBE H 2. SR B
KRELIE T WM HSAEIERR T 24 P RACH], AT AE K41
SOETEBN T RE EEAER, DalEUE RS

WA PR T — ST @ L R R iA i T B KR I E .« fn
TR ILAE A R R S — BT A IERIGTE S (B4 2004/18 5 ASLER 4
A F 2004/17 5 SOG4 ) Bidid i 4 i 3 [F I 10 AR 7 - BUPS B 35 2 AL
B pBUI

BEAL, WA HAh — S 2 G Bl FR b R o ) S e e — B Sl
— BRI A AT B R

DK A 23 7 2t B [ o e P T4 S W2 I 5D o U2 o AN O 2 AR R B
2o BN BB HE SIS TT, (2328 w2 Ok A r ik
A
T o

3. WEZRE
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KRR 22 A o e W B AT BILA) , KRB AT — EBUR A 55 Ik . B %5
’ffLﬂ:Z:ﬁ%%/J\ o

W 2 B 2 R AR RS 7% R )2 G LR, 70 0 o R S TSR v AN [ 7 T ) 1
HARE KBS, R  IFFACRMAIAE BGA L, 1S RS2
AR IR A &

& A2 =T E E

\Jo

o i, RS REERR B A I H AR AEBT RIALIEE B . A
re, B ESCH IR RIR L g i B 2 A B R BB ) AR W16 4
S W R A PR A

o W, RASNITIERCE TRKL CRICRK TFEW [
BIMIAAT . JUHAEER 258 5% ( (HRFIMRZRL) 5 226 ) 5 R AN
T O (B I SR LA ) A 75 i S KRB I e« G 2R
Ji O3 [ S RAT ARG RN IE, S 285 20 FLE VR R .

FEJG SCR T WMEBE A G AR 2 3R 21, i Rl 57 [ 508 38 s Ik S V20 11
T NEEA AIPIERL Hrp O3S SR A ERIE AT 9. B 1 RREEZR
G, FABAT— 3 03 E A BRI AT VR BRI B . SR T M B HLAE
SRR D WL, B R SR I A RS R A 2 R AT

R B 2 B 2 A MBS BRAT HR ST AN DO 22 SR 1 SR B A B 5 3, 4
FoAth v 2 BR BLVA R U B R ikt o A e T A 3 1 A PR 2R AT 18

o =, KMZERATTPAT R LR E M. tn,  (BREE AR
ALY (ERR TFEUD 8 48 1k i 03 7 B Re e AT AR SR Rr 35 B (n
AU, AREDEREE), BT REERRRERIE DL T VR Ah, XTI
FEANIE 258 4 o XA i A 7ERR M A e U R0 T A R B A
T AN FER I B R LU B AT AL . 40 2004/17 5 Al g0lkiE 2
55 30 ZHE TR R E A TE O, BR A2 2 A BN S e A
RO FEA T RIS E 1A L SR SEAT ER e (XA ) A 22 7E S5 T
FEATIRBEDR).



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

BRERZ A =Xl T ANE B0 8 B TR IBAT S A HARE . AR TTS AT R 55 F6 T
(&% DG Tity) oAb B A 2 K TN GE — i3 05 A AR, i~ 3R 5
T P8 At X AR T 4 Dt

4. BRVERE (RRIMVERR) Reir@uiRt (GC) [JRIFHEEE (CFI)
BRINE e (RR LB
WAL BE A AT BR BRI AR AL, e R BRI EAT e & AR REAR,

2B H AL T ORUE IR BRI AE B W b X DA AR AR HE AT AR SR AT o BRI
IRBEAR 2 i R S R BRI (R R S8 (0 R P id)

HEERNA, XA PO R BR B EE AR S U A2, AN 3
IR IR — B, FR R EREBEAE R RAN KL BRI

R e A2 B PR AN 8 08 B IR — 4205 B A Ao T IR 892 B AN BEARR A A
B 5 A2, 1112 AR 2 IR W o — R A% R 5 [ 2 52 0 1 A IR ER
INEBE P K A AT 5 %% BT IR A AR 48, FIn s WG Be£E 38 A8 1
BB KEBIIHOT, ARFMTEE#HLES 5%, BRI ILIEE
R “HRT]” CEEA =R, BOYRRMRME=N). moxd TR E 2 15
YU 2 SR FH T T A Wi i 1

) AR (A“full court”)  — RIS b RRIVERT 4% B 3L
g Hp T AL B A R Bl R SRR D, (E 7R SE B
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fR);

e.  XTRRER T & K HARHURYREAT R AR, B AR TR
TR


http://www.curia.europa.eu/

HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

f. RVFEUE — AR R VAR (JRYRERE)— A1 B, &
3T FH g DR AR IR 55 55 2 4y DL OB SRR L« TE AR DR st K
HLRIBIAT R (FE LR 30)

NICH a b EBIAIL TR SAGIE RN e S 1R X P RD
Z7 3 WARIL T BRI B AR AR A T 1) 2 2053, AR BUR R Uk
ik, FEHAD SIS RN RPN BATIRAT . HEEEN
7, WP Re Y DA ok BAR SR A BVE R HE B 5 AR BAE T SC 1.3 #f it AT ik .
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JEAT 891665 Rt 5 ME 1 XL 55, A2 SR IS 1) [ A5 2 T S it RK
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VI 3 8 B & RN TR], TR R D&t 5 —W4E). Bl C-236/95 &
TNZ S 1995 4E 55 236 MERKIMVERE VR IA B R4

FESE T I H AT RE AR, RN B 22 5 22 AR R B T2 b e A8 A ) 2
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2 Case C-70/06, Commission v Portugal [2008] ECR I-1.

3 Case C-236/95, Commission v Greece [1996] ECR 1-4459.
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o C-103/88 ZfF 2 it A {1y R HIH) D 8 E FE P KRB S 5 22—
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A O T 2 [ AR SR SLIE S 48 2 B E AN — BURF B2 25t R ) Y
FE, EXAMIE O E N R 77 2 15 L ARG 2 I RILE ?
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RN AR . 2 IRRRIME R th ik A 2332t T B AR i _E 1, RIE
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SR (1 [ VEBEAEAS BUWCHTERBE I 101 2 22 BT ASBEXT 2 4F B AT o A . )

W B 38 o 2 FH — 4 DL RIS TRIR AR 4020 e ik, [RIINS R FE B At
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R 1R A ) 55 AR5 RIS e -3 60 il A ) 5 52 A A R A

X G 5 1 WL e A ¥ 213 P AR R R 2 5 75325 o IR e ATT A BF C
Tk FREETHSIE — BT, KPS RIER SER T MRS, 1
S AN I R A 5 2 i HE TR A7 (T A 2 R A0 8 B R R
INfE], EATTATRE RS S — BNt A]) . PRI ZE ] C-103/88, Costanzo, J&RKiHiERE
1988 4L 58 103 4 F At

PVEBEAE TR DL T 2 13 BRI e $2 47120 € i 3K 2

o EJG, K UAENERAE 2 UG I T B R HOE I R A BOR] .
TFEUZE2675% ( (HLRIMRSEL)) 2345%) FIE, Zah o BV B slofh 3 ke 18

4 Case C-103/88, Fratelli Costanzo SpA v Comune di Milano (“Costanzo ) [1989] ECR 1839.
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i) T IR R A 5 S 5 T R SRR G . U VR B TE AL A
X4 Ja A T BE 51 5 KA e B2 T 3K 5

i) BRINERE OB R 2%k Fl
i) TR A S R

XSS SEIiAm S, XPIHN S EH TR A A R0
RAFLE) S 1A 1
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BT B UL EERE 8 SR R S A AR WO e i) B4 H . IR AN T Z ATSR 2B, &
TN TR L A BB IR 57 55 21 4 DL BR Ak L ey st 35 B LA 4708, i

B A T WU BT 5 20 B R 2 43

> Case C-283/81, Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health (“CILFIT”) [1982] ECR 3415.
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o I M AU [K) R 1F 2 R A T-345/03, Evropaiki Dynamiki v
Commission (“Evropaiki Dynamiki”)®. (4= <44 R B304 o (1)~ 26 4338 R
W& T 1) BUTHER R AL AT §i) Bebs A 0P B AFCKRAE R 30
PHR) HH T RORFA LR TR (JRIFERE), mHFIREE
& 2003 FH)Z 345 EM

5 RRINEBE VR P WANTR], 3892 e (32 A AN 5K i 0 T ] N vk e
JESY o ORI A B RV Rt B3R D (VS e A8 b R s 2 25 2 0 3 2 e (A ik A
P, DRGSO BV A 2 A T A Rt AT AR 5 B TN 7 X

1.2 BREESTEE
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R S PR ATLA) B2 T b A a2 T o U 8 A e o B R 22 T3 ) — R A 2R 20K
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i) BCERSREATH by

® Case T-345/03, Evropaiki Dynamiki v Commission (“Evropaiki Dynamiki”) [2008] ECR 1II- 341.
" See further P. Craig and G De Burca, EU Law: Text, Cases and Materials (4™ ed. 2008), pp.114-118; G. Slapper

and D. Kelly, The English Legal System (10th edition, 2010), pp. 605-618.
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8 Case 6/64, Flaminio Costa v Enel (“Costa”) [1964] ECR 585.
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vii)  (EETARZKZ) (2009). BOKIEE MBI KL), Frale e
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TEFEARBOR| e 2, B34 B R H 2 BT AORR R VA, JE6 B Tk
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i) 2004/18/EC FH54 - ALH1H54 (2004/18/EC SRR = FE F 4
2004 4 3 H 31 HAA KA., BYARS G FEETRTES,
[2004]0J L134/114) . BbiR4-#H| FE ALY BUFEST], #F 4 m%) W)
H IR TR . N, R E K L AURE BRI E T AR BT A, ik
PP B R&TT AT, FERE T PR R & R332 7 BTk A I Am i

i) 2004/17/EC T84 — AHF R4 (2004/17/EC TR AP FH 2>
2004 4= 3 H 31 HETHhMK, RRIE, 8% s RmAIEs ] e R 55 K e
FPHITE 2 [2004]0J L1341 1) o $54AFUHIENFILETESNAEK, A0, BEVEAIHE
WU SS SAI SR ) E B A R TREFE CCNEARFEWIEZ ) . B8 T7T54
B S ME RSN PE Y E

ii) 89/665/EEC G154~ AFLHITHITHES (89/665/EEC 5 1989 4 12
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HOSTF U ifidee, IR BORE X 7K, ReIE, Ta i B A= ] 2 FER I Re
SEMITES, [1992]0J L76 /1 7) o Ji& A HF RS & R RER AT B R IE
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B HT A 2007/66/EC 54 KupF il kA2 7 B CF SCRFR 2007 “ER
T 1BIE) , ZRA ST & b S ot g iR

2009/81/EC [2009] O.J. L216/76 ZH#i & 1T HPRWHTES (BT
2011 4 8 H 11 HIERAER) (FE W ILE).

w_EATIR, HRHE TFEU 26 294 k003t e ( (L[AAZZ) 26 251 %%), Wik

S lE ERTE SRR ey NPT
FERFERROLT, B TR TR AR o

FE W E T TRFEU %8 288 JMIALE ( (FEFRKRRLAD) 56 249 7). AR
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FOVFR RN A 7 (0 75 VR ) s [ I 26 52 ke o vy LA o R B A ) L Ak ] A 1

W. HRENTEITTES?

%, TREU A A H R E , iy ROV e WA H 1 B0 B0 ek o %)
BRIMVERE R, AR SE AR ST AT 48 A R B AR, 7% BEoR [E Nk
IR AT R A3 T DR AP R 0 R DU o R AR ) o BRI 1) A 28 B E SR BN 56 =
NI ), I RARUETE B N I BIEAT S B VR b M —Fh 7%
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L 0 SR A 4k — T3 A0 T D) o) - R e HOR AT AR R AN 1 . (R AR
C-433/93, Zh<xiffi[E").

SRME R AR 22 BOIRE 05 VSR PR A7 0%, e BR B E AR5 1)
RARE T AT RIE S B 5 ) 1 SC55 (8 A 2 TR R BT R S )
X U E X RI TR AR R P A BRI (FE LR 30)

IXERE — B OL T, WM 0t B AT A5 B o 0SS5 SRR AT R
. E UE i AE I 2OR A AR G 7, I H2 AR 35 7 v i 1k
AT FEZREWI C-433/93, Z A YR A, BRIMIEBE R X S 1
i, e R A D 2R SR IBURT SR U B g P T AT R V5 3 o

WA QIR TN H TR 4 AR A B0 U R BRPHNVE B A4 2 2%
F& AN A FRIESRBISEAT (a0, B EEAT XA R B S S PR A A
e BT A SN R R B AT

7/

. R EETFEITARIHE LA T 2

Zr. PR R A 20 TR A% R 0 T 3 B I R O VR B AT R
B2 W S T AR R 7 IR AE o 5 e 90K 1) 5 1 B B B AR AE B A
Ak 520,

A5 AL 51 A R BEFORPAT N o XA TTVAAEP 22BN T
o TR, B O3 B I PGE R ESR TS B (3t DX 58 <7 45 4 o
HIRERE TS 2 P AR S b i 22 O B0 B AR RS A A

5 A5 2GR AE T PA i R G ) AR B BRAT 20 U 2 48] o XA 5 VR LR 5| Y R 5
O o XA A V2 R X0 . B 5E, gfISAT RN T REIR D 2 R

RBINE, IXFPMETE 2 e B BCR T M, AR A AR

® Case C-433/93, Commission v Germany [1995] ECR 1-2303.
10" As discussed in detail in Arrowsmith, “Legal (3£[@{42%%1) hniques for Implementing Directives: a Case

Study of Public Procurement”, ch.24 in Craig and Harlow (eds), Lawmaking in the European Union (1998)

(although note that this is now rather out of date and some states have even changed their approach to

implementation since this was written).
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RIBATHRS GRAD W) 8 BATH L 7 iR, SRS, R
NARTENN, BLH & (SIS R ) il g 2 R A A IEARE S 2 1
B R A IR B AT 2AE E X MR B AR & e e, dn R — A Rl
[ A JEAT A2 R BB 7 2> i b A KW 5 TR SC55, RTINS SR I 7 B R HEAT
DA AR AR PR L2 10 S22 (N R A2 15 ] A A AT T AT e ?

B BRI, FERREIIIEOL T, BRIHIE B 25K [ kR 06 25U < RK
A OG- Ront [ N VLT i RE . £ 2 C14/83 1, Von Colson and
Kamann v Land Nordrehin-Westfalen™* Ry Be J0 i [ P 25 B a0 4%
FEHE 2R B R RGA AT H S [ YR AT MR, Al T0s T B Y A A
A ZULE AR KLU 31 BB A A A2

IX 2% R A BURE R W B 2245 v B A 4R Bk, il dn, %45 C-54/96,
Dorsch Consult Ingenieurgesellshaft v Bundesbaugesellshaft Berlin

(“Dorsch Consult’)™.

HIE 2 AR 5 W i & AT IR B3R SR [ R (B R T 4R 2
NATHIZEFD 5 B NEBAIIA T EARYE RS B HlE (5] C-106/89,
Marleasing SA v La Comercial Internacional de Alimentacion SA

(‘Marleasing”)").fflf, 24— AR PRI, 243 ig— Al fe

11 Case 14/83, Von Colson and Kamann v Land Nordrehin-Westfalen [1984] ECR 1891.
12 On the limits of this doctrine imposed by the existing principles of interpretation under national law see Craig
and De Burca, EU Law: Cases, Text and Materials (Oxford University Press, 3rd ed. 2003), pp.211-220.
18 Case C-54/96, Dorsch Consult Ingenieurgesellshaft v Bundesbaugesellshaft Berlin (“Dorsch Consult”) [1997]
ECR 1-4961.
4 Case C-106/89, Marleasing SA v La Comercial Internacional de Alimentacion SA (“Marleasing™) [1990] ECR
1-4135.
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FERE T BOE HITR-IS, IEBEA AR« 08 H 4 A R 2 AR MK
Y& SR o

SRIMAE — L M rhy, [ R AT BE TG H%Z HRE R 48 2 R HEAT R . it
K TT AT N e 1484 FE E0 A S B A e R E TR e AR
T XML T W TR 2 X 2 N B AT e . WA B £ 56
% Van Gend en Loos (Case 26/62, N.V. Algemene Transport - EN
Expeditie Onderneming Van Gend & Loos v Netherlands Inland
Revenue Administration (“Van Gend en Loos”)™) il 5 i K &k,
B2 T IR A S 1 B B R ) < X2 4R A oA BRSO B K

—+
kKo

— I 4 FO A L 2245 Van Gend en Loos H Rk Rx— 22 %1 51451
e I — e A Re B BT, ENETE:

1. "VEEHMANEERIERE, AR R

2. ML MNE B, RAEBITESNAGERZA S
B BRAAE RS,

3. ARG A R B A — 2D HE it s

4.  BENAERBIEBUR .

IR TFEU ¥UE M TTE, 38X EA HIE0 UL R 0 Jii 44 e B
SAIE R, IX BR300 2 5 2 FH R oS I VR . RRINTE BEE 5
5] Costanzo H 3 BH 1 X A ] .

X ¥4 B3 3 U = B A BR ) B R HAE T Rk o [ PR el
E K=, ZEEREA RS YR (6] C-188/89, Foster v British
Gas™®). HT R AN ZIX 50 E HIBRH], ELHERUEH H K ER 4y
KRB AR E B SeE F1. SR, 6T AR A 75 3 Y B R

15 Case 26/62, N.V. Algemene Transport - EN Expeditie Onderneming Van Gend & Loos v Netherlands Inland
Revenue Administration (“Van Gend en Loos”) [1963] ECR 1.
16 Case C-188/89, Foster v British Gas [1990] ECR 1-3313.
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JEANTE RE R, T 8 T~ LR T 1L 25 w2 Y 1 A/ ) — BRI 42 523X
SEAE AR, L AT R IR B L A BRI 2 F Bl # A7

. BURSRIEHE 4 i ELEERC R M A e 8 2

A TR e e P R IVE RE b A R 1 [ R W 45 & UG8 B
BN, WInaAn 55, MVEsEdr, ERRMIbnE R AKTESE .

Al 7E 24 Costanzo H', BRINVEREfER=T AL TAESFEKITE S
71/305 (2 HTHI— WA LT 1482 e Bz B b H 0 B R T 1B
AP THERL B A BT

ZJ& in &) C-76/97 1, Walter Togel v Niederdsterreichische
Gebietskrankenkasse (“Walter Togel”)Y" KRR 78 HITE & bR FE 1 L
FRTMRSS RS 92/50 (M2 LRI —IUAILH 145 4) e Z
EHRAEEN) — BINMEE R AL — L5

3T, RO R A P SO W A BT BT, AT
Jol 4 [ 30 % T 355 T SERL A T

T84 R BN 5242 F oy m SR AL RODE I 33 A 1 BRI AR VR B BB 4R
R A E SR AR P RESE R —20) o il E R AT
e S8, IEZEG] Walter Togel H TR BH1), a0 SR B & AT arid
AR, RF TR GIE R AE B

SR, — LG 2 BB ARG 1R 4 FE , #1 el T PRI ) 3
LR T EAICEA SOt SR M AL ). g C-327/00, Santex v
Unita Socio Sanitaria Locale n.42 di Pavia®®, Ry s:RzH5E 2 kR b
IO 224 B %ot H SRV BF T £ R A1), 3 i ) R ot 4 B ¥ e A ko
PAZ T ARG BIEEXS T 3212 3 N BAA & 4 H R B I ) PR 7€ fY)

17 Case C-76/97, Walter Tégel v Niederé&sterreichische Gebietskrankenkasse (“Walter Tégel”) [1998] ECR
1-5357.
18 Case C-327/00, Santex v Unita Socio Sanitaria Locale n.42 di Pavia [2003] ECR 1-1877.
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— BB A R I E W BE T AN BETE A2 AR BB 2 ) A T
ARHERRT 1. 0, B30 SR R0 i E R a3 A R At et
e BIRLE AT BE BRI BE N € N 5 MR e ook, R EX A LA A
AR 2R T o

§2 B BRI FA OB 01 ELE S AR ERE AR R I T2 =
J7 AT TR IEATEA DR, RAWEEL RG] C-433/93, RRAXF
T8 R HAAEBURRIE SCA

AR, [ P9I B T 3L QUG VAR R DR P I LR T A2
RI T35 KA, XA S SEIF AR B LA A S AT 1 9 A 25 R AT B
W XA T A IEIFAETRRE (IR W) C-236/95, 25 & £ Ur i fE).

B ot B A, | — B E RIS RN AL Ja, BRI DA [ R T K
SRR MR AT DL 5% R W2 4, fn: 4] C-6/90 A1 C-9/90,
Andrea Francovich and Danila Bonifaci and others v Italy
(“Francovich”)™. IX—#E & H T R o5 e: i) 84T AMARBUR; i)
RIBATIRA BT M2 B adi fe 1 BREDE R (0 KB i i #0451k o
FRIAER, B i S [ ik, DRI S B AR 75 1) i) 3
A7 A RAFAERIR IR R O T BURBR R B BAR R E , Bl 75 Z 0 J5h
RS LA K AN F& A 53 RV E 40 % B, ).
1.2.1.3 %M
T LRI 3 FH ) - bt TREU AMORET- B B A2 A Bk,
117 H. 25 B AVA B G, e T E ARG A o — T06S Rl 5 [ B HL pale B T A
A EARLVR TRV 28 B AR AT A — B 263K I HA 2 B A E R
HRURE— 2 5 It 1) 75 27 R R
N bRk, A SERIMEE AR I R AT 0%, e R R HIE
o ORI, £E— R ERIfE ) R R HBR4 . anid HBUG R IETE 2117
T i 2R I BB SO B P — IR

1% Joined Cases C-6/90 and C-9/90, Andrea Francovich and Danila Bonifaci and others v Italy (“Francovich™)

[1991] ECR I-5357.
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1.2.1.4 i

RV T —MALEE A BBV 2 HUA A] DU 8RA i s, 5,
KK R 2 5 S B2 1 IL R o Peist P 2508 5 2 5% T Ho AR B il sk
TGS

TEBUR R4 A AR 2 3 3 2 i 2005/15/EC of 7 January 2005
XTI provided for in Article 30 of Directive 2004/17/EC of the European
Parliament and of the Council 5T HHAE K. REIR. A2 s AHBEGE]
(R M FE e S04 738 R T F8 4 I FP[2005] O.J. L7/7 fitH 7 B A ME . Article
30 of Directive 2004/17, the Utilities Directive, FRZ 445 T 76 74+ i 14 &
AFLFN ANV IE 8 HE S (F T 364 5 02 (A At AT T s b A% B89 0 S 1 A
G AP, R IR E AT R A 2 R ET). $il 2005/15/EC 1 1B
HEPUERBG TEH R BT .
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1.3 BRIMVRBE IV fRRER BT 3k
1.3.1 fRRETTER
T RAT IR VR BRI V2% o A8 L 1 Wy DA B A1 26 ) e P Ak R ) D792

SHPPIR AL, WCRIRERR R KENE R IR E R (RIRKFEEZ A
QUG Z KR & T RKEHE AR R) o XM IR RR A iR UL A BIE
PR, o e S SR S0 B8 AR T V2 BT R M o Kt V2% 2% 5 3t 58 ) )02 B SEE o
B M ANE B T B 1) £ 2 A TR A A AR AR RS, AT A
SR OREE JF LA B H Y, RIS IR A2 i B A B 1) 1 e 3o R
(KIS0 R AR AR o 2RI, BRI e &0 5 SR H AR 10 S IR R R
Ik, RN EME2 AT BOAE 5 N E R LENBRTE.

T B E AR SCAR A ) A P AR IIELE T S A AT R R B A
HAR, WiiXes— o x A il . 40 25085 USRS, e 5 e RR
b AEE F R R R e, Rl RG2S B ) E bR SR K 1 IR
SE LB, B ENEEN, B SREILE AR RN ER, « K
HURIHHAT AEE IR 52 2] TFEU 25 296 240 ( (JLRARZ L)) 253 45) K14
W BbAh, REVOLIERSIMBREHICR, EHHES, BRSNS SE A
s 03 [ P ATY R 2 7 R — SR IR A, IR 27 A — SRR P P (R, A — )
TCIEAT B i e T B 25 W Be ab 2

WK L3R ABIT AT R 5% [ (0 51 5 0, I BT (0 RRAS # BAT TR A S 2K
KD 1 R SLIR SO R T T B RR . O T REE R IIE S, W
X EEVF 22 FRAS 1R 2% e 3R AN PR R R 7 328 FH 7 TR SC2 e I S V2 A 1 mT e
FH A — b TR SUREAS RIS & VRS L R AT BRI 7EIX R il T il
XM ITIERERE S, FER R RLERTE SRR E P e e R, BRI E
AR 8.

£

2 see further A. Arnull, The European Union and its &(#7%44¢ (2™ ed. 2006), chapter 16, pp. 607-621.

2L As Arnull has stated, “The Court’s general approach is to seek to interpret the provisions in a way which is

consistent with all (or nearly all) of the language versions. If that does not prove possible, it turns for guidance to

the purpose and context of the provision” (Arnull, The European Union and its Z(##/Z5% (2™ ed.2006), p.608).
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NI A2 LA BUR RIS B AL
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b 1. REFEBEFIATFHERI

(5= SR HH 5 A IR A R 2168 Tl AR A 5 /8 5 /N -B 9 BT 1)

EZM| C-470/99 1, Universale-Bau and others v Entsorgungsbetriebe
Simmering GmbH (EBS) (“Universale-Bau”)?*%5 97 Bk, Sk [ SR ()R 7
EBS i€ | —& BRI BEPOEIES SR A m 75k R . EBS BRAE
HIBER R, AATIHE b PEAE AR R HEAE T 42 Bt N o o HE 4 R R YE I 2%
FAEFREARIEIZERRT), HSHEFIHI TR FE TR, XK R 75 B4 5457
HIEE =T (NEHUE) AT RGERE K. SR, XA RGUHH R AMERE A
Widk. KWHI 93/37/EEC S5 BIAILTRER <, BT 2004/18/EC 5 A ILH
1962 WO R S FEAT R o 0] R EE AR R 7 o 15 B [ FEAs N A A T 0 R Gt

2520 A2 75 L 1] AR o A e 1 B B B b v K 7 B OB Y ) A
U REASE A F . JRT, T8 RRVPr AR K & Andrte 1 ] T e (B4
A FUESE). IXEEhRAE I R X B & s e e HES 1 o SBR[ 2
IR 2 HR A R T 2 T S 0 B B AR R

BRI e W E R FEEFR I BN 2 A AT o BRI el i £ 5| 94 5 52 pm b v
HI25 K A EATR BT 1R AR, 48 XSGR B ST 55 47 18
AMATHEFENE2H (98 Br)o BT AIFERNESE 4 A9 — BRI, BRI
s A A5 418

“FERRFIFE PP IR b, TS E R D5 0 50 T B At Y B S A dn ER 1 5 [F) 55

22 Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering GmbH (EBS) (“Universale-Bau™)
[2002] ECR 1-11617.
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TUE B A R EIAL, PRI T A ST S A e AT i & . IR WnTE A )
88 Bx | 92 Brrh ke, EARME R 5184 93/37 HARKIMIRE. T e M —
— AN RARAE A& A TFBE B8 45 TR L 7 R 5 ) el R o £~ 5 A i
EHTEA (99 BY).

FERANRAFR AR, BRIVERE ROt 1 “ e ” fE4354 TR B s
FER RBUEAEN B FE 55 . ES MG MEAZEMESEN (ATHEUL L
SEXAEIE D, R TR EHEE T, Wl Uk TR GERRRINBY) HoAt Ty
T WA ) 23 T 55 3R A B A5 IS A — P ORAIE 2 T A1 P I TTVAAE SR 2 Tl
TEo (R BRINERT I AR RE R W7 A 15 N 2 v Bk bn it S A, 1 2 1 4
FRAKAE, TR 23 R X LB HE ) o XA A2 BRI B 56 3 28 T Ji DU
W45 I e RA AR YE I BLAER, B R ERE B AR I 253K (A %)
K AT 15 5. (RTURE NS B8 [THUE A THEE 154 2004/18 H,
ESIPOLENRT Z IR ).

CRITH RS 7 AR, RN 7 ATFEEN, 454 2004/18 K
T BE R NAT RSP HERI X 55, FRIIN T — S AR EE AR R B AR R e R

bl 2. TERGERLIFIRZ - Telaustria £

(=T SRAGIAH 5% AR IR S SR Wy ik ) AR A£E 25 = B 4R ST i)

TEZH C-324/98 1, Telaustria Verlags GbmH and Telefonadress GmbH
v Telekom Austria and Herold Business Data AG (“Telaustria”)*® B8 1| B

2 Case C-324/98, Telaustria Verlags GbmH and Telefonadress GmbH v Telekom Austria and Herold Business
Data AG (“Telaustria”) [2000] ECR 1-10745.
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ST I3 B RAE — A [ P2 753 PR SR 4 4 T MR 5 38 25 B R
222 )5 T E R T 0 7, o S 3 34 DA Rl
FA B AR VT

B EREG R QI Ll 5E S & e br . "B IR T IRIERAIHLRAE R
AR A A9AT D BE A B g R Bl IXTT T, RA RS R H
FAE T RS T FeAth s o8 B i AR ML BB, 32— B Uiy 7 SEIL TREU
FESLIEE B SR 5 T ) H s . AEAR R P IE 26302 TREU FRIKEE 56 2k ((k
FlfR&Z0) 49 2%), RAWFUE ™ (BH%ETHI5MEDL):

‘PR IR R B R ER AR 5 LR & S ATy, IR AR IR R EGR N T AL
SR B R — 7 T AN RS2 R 55 10— 5™

XA KA L [ Sl e LV R A IR IR E i (i LB N
w17), SREAFREENSBCE- WREIAGAE AR AT AS 5205 &

R e

BRIMVEBEAE XA ST AR ORI AR & A FFAE M, AR T AE SR 2
FIHEAY LA, e TP s A a5 I

However, KX#iV:Redsth TFEU 7EEH . W3l TFEU 585 56 2% ( (FLRAR %
21) 49 ZFH SR AEE 1 T IREAT A HAR T BUR RS & TR i A FF
M5, RXFFEIRUE RS U BE (IR % i ) Be 8 S I 56 4 38 4 DA Sod o o A
NP HERIEFRFT B AE R Bobs AU SR (5F 62 BY). BRI,  IGERINEFEfi
5B RIS S Sy 2 A JEE U i 4 BT HE Bk 1 ) A SR [ AR TE A TF XL 55

FEARZ S, WOMERER AT KR 7725 TFEU 5 56 2 /EH 728 1EPEM
JE(ex Article 49 (HLRIMRZKLY) ), B B2 A BN IE I 5304 1B ERAT ok sk
W E AR RARBRINE BT A AEE L BRRE FEA —E G R WRERALLATFH)
T RIFFRIERBLAE TFEU HflE JIX A ) “ARR” &R 5%, A R
KERHEALE (F8L) ERPIEFEHHIER . (X P IR BALZE IR IR
FF ikt TFEU B & 32 L& 77154 Treumer and Werlaff #3y “ATAF R 2
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Treumer and Werlauff, “The Leverage Principle: Secondary Law as a Lever for

the Development of Primary Community Law” (2003) 28(1) ELRev 124).
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IR AN FATAT A A58 W Re 51 TR i — etk S e 92
TRAPERE rh A T i EE B AT o X SR UK 1 Rl 7 T ] P P 45 R s U R AN
FEBRINEBE L 08 <7 KA T B (. EREERALE TFEU
AX G J5 U 4 R AT VA AR — BSR TFEU 2R RS HERIIX Se S . A1)
W RIFRIR PR INAR 2o BEAh, IRBALIFL AT G X JE N — 2, i
3 S X8 JiE U ) 2 52 B S o 3K 8 JER D) F 6T RO SR ) A A L B S 1A

1 &=
— T Jit A 23 R B A2 DA T K
i) 1 T 1EHFHe H by — FEIAN B AR Z B AUFE G B R

i) AL AR R ERERRERES S R —E K
FBAlt . X R A A2l — SR i i L. XE
WRE T SFIERSHRES, ERANRZ 5 5 7 A R .

A8 T AR E FE R A S, X SR HUEAE AR TFEU #590R0 BR il B w2 iV
[l DA M AE N FE R AT g R - (il tn 2 b R E AN R A ). RS T A
FLR 2 S5 DR 175 SR AT DAAE — 5 YO Rl AN 2 ok 0 5 PR il B 2 7 T R R 2 4
BE AR B RS —(HIX XA 1E [ S R B 48 e 5 A2 4 24 P S s A5 .
XRRGETRADRIBREIR %, B’ HAb kb hdr B K 241 B s (8
HAR D) o 1% EE s SR = i e .
2. VEEMEIR N
X SR 2 =3 N B R ATV BRI A S5 o B A P I HIE B B 1) ek s e Wk B 9
A e E B VRAIE SR IS 2 T Be b, AFER A S EE RIS P sE o DARKER JE )
3 LSRR St IR e e s B AT AT B SRS A L, 2 s D) 0 Ay R )X A vk
AT ATRAE TR BEME
3. PEEMEEN
S N SR AR [F) 25 2 N ASBE X ) A A5 4 N, RIS AN [ i 26 R AN R
PLRIRER 7 R, AR TR AR (£ WEH C-21/03 and C-34/03,
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Fabricom v Belgium (“Fabricom”)?*, /A $& R SCA S — B BHIR) . X 465
DI TR o JL SR VLR A8 1 25 BEAE F I HLAR 4 o B 0 SR 7 0 038 <7
oS5 U 4 BR i 2 B R IEAT . (FELEE N TEEE 1 8047)

1.3.2 HEEhIRARARR

i B8 R HE & A S travaux préparatoires SR g MK B IR 257
%, 2% THPGEN L ERTAA IR L.

I R e R E K 8 26 20 B B (FE AT 58 1 P B R BR 1)) A K 2 i 2% 40 T
TS HE I IR A 2 A, BEERE S TFEU RSO E AT BRI AL K&
G

PATZ AT I, RRHNEBER VIR B BRALVEAF N SRR AR G 1 — 8
N

AN B 243 7 A ] P AR AL 2180 R D S AT o IRV B A
B AT HORIZEE N FS EIE R E K . Thus WA R R HH 5 WA S
PHALIEA S T HE R RN, 55 RAETESOT LA hissh) R Lirf =
X7, XA E F EEHKILRR RSB FE. (Case C-292/89, The Queen
v Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen

(“Antonissen”)®. SRR LHHER L & N KIEE IS % .

BIUNTE A FER IR, BRIEZE RSB E B G A, 0T —
FERE BRVETF O PR B RRAE T, 25 bR AL 5 5 AR A I AR R
([1994] 0.J. L111/114), XEMAE"FEEE SR X T & RIEAT
T —VIRH, FEANAIE ST AT RN, SO T, B4
HOH TR X MR IR, A T I sk 7e 48 e slidiobs 2 ZER 1 5 1,

24 Joined Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”) [2005] ECR 1-1559.
% Case C-292/89, The Queen v Immigration Appeal Tribunal, ex parte Gustaff Desiderius Antonissen
(“Antonissen”) [1991] ECR 1-745).
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H AT AAT X LS B A BEREAT R K « XAMERFR I E F KV B Tesauro
7f Storebaelt &2%@ ik,
WK AN WA A R BURF— Rt 4 e R VR 22 Hofh i Se i, ABAT T B A 7E %8
WA AT I A R . BB R 2 A . AR AT L i A
i) HESIERERE S, EREEHHELS T N LU E STk A i
BRI A
i) FREESPNES AR SCME, RS E N S ALY, TR
2 TAEN AL FRA RS
i) ATFALRET I E AR RS ARG RE RS,
AT S B R AT
AR, XS IR A BRI BUBR IR, T ELRRINEBE BE 1R
20 K A SR R IR o SR, AE S B rh A AT DA I B 3 S R e R ) AR
BERTREFHE SRS, B W BT WM 22, B RV T A R R )
PR A A BERAE HE i R

KIEE B R H 2 R AR E A TR L) 7 BR AR

% Case C-243/89, Commission v Denmark ("Storebaelt™) [1993] ECR 1-3353.
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1.4 BRICESH B
1.41 REEHABIER?

RRHVEBE A AGAIIBIE 22, Bl R AR E, WRITRBEAEAR KA R A
i BT R AR o XS AR R A SRR L B LUK REE 2O BEA 2 3 A V)
IR AR, TR AR B AR B 2 (e ik 33k Sk e A o i A iR s

ORI, BRHHIE RGeS SLAR H P P AR AR H B IR FF5 b, BRI B
R S B SE Rl IR o A RVE B S U ) R AR I 5 T R A AR s (R 47
fH.

745 2 -

1 BRINVERGIA A B AVEREA — & 1= R ERIERE 24 H 1
FRRE R AL BRI VLB A I R (FEDL 1.1);

2. WML IR LE ,  SOVFEER V4R H R A i A
TR — B Xt W 5 1R A) 2 i 7 A 5 1) BOx BRI 2%
e f R HD TR A2 s, B EE A AE BRI BRI
111345 B R ) L) 0.
KPP AR S B T T S A A S e A K B A AR A PR R R
VNG
WYL, a0 ESCIR BN A, BRINVEREAEIEAE LA P [ ik e B
LI T 7o DR IR ] N2 e b ZBAN X 5 B3R BRI e AR A ok, RTINS AN e AR 20
IR BRI e T 22 25 48 73— AT B2 B IR e 56 i ok 5 1 o
YT WRI B A S LA R S AS U, Atk ) T SRR PEATS AR EEATS 2R b 2 e 92k
Beom, T SCRIREIRT, X BB G B A irid R o
FEH B e (J o VR BE ) B AN AFAE A SR R 2R o IR R IR I AN IE U
SESE T LI o R Ul AN IR ZU A SRR e A DR R 200K — - B ARIX AL )
RV NH B BT -
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FE R R IFA o — > [ VR B 4 L ) 5 4 i FIBI 225 1AME, B Tt
A EARGEMART . CAIR, A A8 R B A2 R A RRHHIE B R 5
BN B PR H T E - )

1.4.2 H| KR

55V IR AR EE , RNV 8 14 ) e 5 40 388 e W v o 0 i S ) e A
o VR NS B ke SR R L o AT A R S BT R 1 B S-5R ) R F
LRIy JE S 35 B A 2 401K B I R 2, I AT BE A2 A (v 2 R U 1 46 8
B BRI TR R IR 22—

X AL ST SO0 2 LAk . DRIt T 2 o 3 BCH) vk R S 3R — 3R

pliibue

=L

TRORUL,  WOTR B I T 0 N SR KA &, AR ETTHE R
AR 2N, MOX I U, PR AR 02K B T KR R R &
BIETri%, RIS 7 H AR R K0, i TFEU PER AR E T, LB
VISCE A B I A R T3t 75 2R A B RAE AT ik o MARLATTX B A S SR SR
fEREAIIE S, ATV B I R (R A 1 51 i 25 A S 1) B A2 A i 4 g 8 e
(BAEXH)MRTE, BRI A I A B B A4

SRS BRI, S AR, P R RO I DA R B B AAR 1R S| KRN
IR BEId B ATEATN B AT SRR R G AR R L A R RS
F P NAT o A8 B EATTIE O AR RN Be an a4 R IR BEBURL, [RIIN
B FH R A R AT S S AT R IR Be i 58 1) o W9 2, BRI e IF A Kk
B ER S S5 BOR WM R RER, EIEIRHE R T HeE .

W e AN B 243 KRBl i 28 i B HOARFAIE — RIS e o sk Y 1) %
MIELE 5 T Wi KRl S AT Tk R AR &, B A HESE IR 18] A HERS AR i J A5
S Ja A (B s pt B BAR RO HERE RS, BARAE 2 Jim it o S R S i B U1
R 2 JE RIE i 1 3XRE R 485 IR, L4 S RN 922 7K =2 D0 N IR A 13 1 77 2 v ok
TR DLRAIZRECE VRS RFIR EER, 8 BRI e A BE A fi] 5 (1
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P GE K 28 BT A FH A S s T B0 5 58 A 3 H A AT LA 3 A o (A5 — 3R
&, N AT S VEARE SR & A FI RN THR AR B, JF i Bk
T ZEER X 73, S8R T SRR B AS B I KRR R IR 5 S I R AR
N T B R EA R A, B A S SRR A AR 1994 SR AN
7o SR, XS WML B2 1 5, L B PEAR A% A SRR ok 5 3
SEPNRAER 73, T (75 S L S TR R

— AN EBCH A A, W e B SRR R 51 SE AT T AN R
REMHTTE, AR ENER SR TIERAR. £ga i, %
S5ERT A B BN, BN RS IR R, IR R A
e R, IR EANERX BAE T2 OMP RN R, 1R a2 %R
PR AR P 25 A0RE R I SR 5% 58 18 AR AP A5 B ORE:

1.4.3 BHIERMIERE IR
BRI Fre — AL R A B b 7
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21 Case 24/86, Blaizot v University of Liege [1988] ECR 379.
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! See further Y. Allain, “The new European Directives on Public Procurement: Change or Continuity?” (2006) 35
Public Contracts Law Journal 517; S. Arrowsmith, The Law of Public and Utilities Procurement (2" ed. 2005;
Sweet & Maxwell), chapter 3; S. Arrowsmith, “An Assessment of the New Legislative Package on Public
Procurement” (2004) 41 Common Market Law Review 1; S. Arrowsmith, “Legal (3L[F42%1) hniques for
Implementing Directives: a Case Study of Public Procurement”, in Lawmaking in the European Union, P. Craig
and C. Harlow eds. (Kluwer; 1998), 491; Cecchini, The European Challenge: the Benefits of a Single Market,
section 3 (1988), pp. 16-21; J. Jackson, The World Trading System: Law and Policy of International Economic
Relations, 2™ (1997), pp 8-21; J.M. Hebly (ed.), European Public Procurement: History of the ‘Classic’ Directive
2004/18/EC (2007, Kluwer Law International); P. A. Trepte, Public Procurement in the European Union (2007;
OUP), pp. 27-28.
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RIS o 53— J7 T, DR 75 2 2 H0H B8 AT ol B AT HR v R A% A 9
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xR 2. RERWME

AT AFEIEA

14 2004/18/EC, HAEHCA: i54 2004/17/EC, P&t
-4 2005/51/EC’, 144 2005/51/EC™,

-f4 2005/75/ECY, -4 2006/97/EC™,

-f54 2006/97/EC°, 454 2009/81/EC?3,

-4 2009/81/EC”, - BRALYSE 2008/963/ECY,

T P& E 2008/963/EC, 5 £ H8 213/2008/EC™,

T LT 213/2008/ECY, - % B & ML 1177/2009/EC (on

2 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of
procedures for the award of public works contracts, public supply contracts and public service contracts [2004] O.J.
L134/114; and Corrigendum to Directive 2004/18/EC of the European Parliament and of the Council of 31 March
2004 on the coordination of procedures for the award of public works contracts, public supply contracts and public
service contracts [2004] O.J. L351/44.

® Commission Directive 2005/51/EC of 7 September 2005 amending Annex XX to Directive 2004/17/EC and
Annex VIII to Directive 2004/18/EC of the European Parliament and the Council on public procurement [2005]
0.J. L257/127.

* Directive 2005/75/EC of the European Parliament and of the Council of 16 November 2005 correcting Directive
2004/18/EC on the co-ordination of procedures for the award of public works contracts, public supply contracts
and public service contracts [2005] O.J. L323/55.

® Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the field of free movement
of goods, by reason of the accession of Bulgaria and Romania [2006] O.J. L363/107

® Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of
procedures for the award of certain works contracts, supply contracts and service contracts by contracting
authorities or entities in the fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC
[2009] O.J. L216/76.

" Commission Decision 2008/963/EC of 9 December 2008 amending the Annexes to Directives 2004/17/EC and
2004/18/EC of the European Parliament and of the Council on public procurement procedures, as regards their lists
of contracting entities and contracting authorities [2008] O.J. L349/1.

8 Commission Regulation (EC) No 213/2008 of 28 November 2007 amending Regulation (EC) No 2195/2002 of

the European Parliament and of the Council on the Common Procurement Vocabulary (CPV) and Directives
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54 89/665/EECY, #1&MA: f64 92/13/EEC?, #ii&HN:

2004/17/EC and 2004/18/EC of the European Parliament and of the Council on public procurement procedures, as
regards the revision of the CPV [2008] O.J. L74/1.
1% Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the
procurement procedures of entities operating in the water, energy, transport and postal services sectors [2004] OJ
L134/1; and Corrigendum to Directive 2004/17/EC of the European Parliament and of the Council of 31 March
2004 coordinating the procurement procedures of entities operating in the water, energy, transport and postal
services sectors [2004] O.J. L358/35.
1 Commission Directive 2005/51/EC of 7 September 2005 amending Annex XX to Directive 2004/17/EC and
Annex VIII to Directive 2004/18/EC of the European Parliament and the Council on public procurement [2005]
0.J. L257/127.
12 Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the field of free movement
of goods, by reason of the accession of Bulgaria and Romania [2006] O.J. L363/107.
3 Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of
procedures for the award of certain works contracts, supply contracts and service contracts by contracting
authorities or entities in the fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC
[2009] O.J. L216/76.
14 Commission Decision 2008/963/EC of 9 December 2008 amending the Annexes to Directives 2004/17/EC and
2004/18/EC of the European Parliament and of the Council on public procurement procedures, as regards their lists
of contracting entities and contracting authorities [2008] O.J. L349/1.
5 Commission Regulation (EC) No 213/2008 of 28 November 2007 amending Regulation (EC) No 2195/2002 of
the European Parliament and of the Council on the Common Procurement Vocabulary (CPV) and Directives
2004/17/EC and 2004/18/EC of the European Parliament and of the Council on public procurement procedures, as
regards the revision of the CPV [2008] O.J. L74/1.
® Commission Regulation (EC) No 1177/2009 amending Directives 2004/17/EC and 2004/18/EC of the European
Parliament and of the Council in respect of their application thresholds for the procedures for the award of
contracts [2009] O.J. L314/64.
18 Commission Regulation (EC) No 1177/2009 amending Directives 2004/17/EC and 2004/18/EC of the European
Parliament and of the Council in respect of their application thresholds for the procedures for the award of
contracts [2009] O.J. L314/64.
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FERE b5 o0 TR IR Fe G FAE G HARAREA 1HERIAUE , 1T 2004 4 K45
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7 Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and
administrative provisions relating to the application of review procedures to the award of public supply and public
works contracts [1989] O.J. L395/33.

2 Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative
provisions relating to the application of Community rules on the procurement procedures of entities operating in
the water, energy, transport and telecommunications sectors, [1992] O.J. L76/7.

'8 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public
service contracts O.J. L209/1.

1% Directive 2007/66/EC of the European Parliament and the Council of 11 December 2007 amending Council
Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures
concerning the award of public contracts [2007] OJ L335/31.

2L Council Directive 2006/97/EC of 20 November 2006 adapting certain Directives in the field of free movement
of goods, by reason of the accession of Bulgaria and Romania [2006] O.J. L363/107

22 Directive 2007/66/EC of the European Parliament and the Council of 11 December 2007 amending Council
Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures
concerning the award of public contracts [2007] O.J. L335/31.
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2 On this see S. Arrowsmith and C. Nicholas, “The UNCITRAL Model Law on Procurement: Past, Present and
Future >y chapter 1 in Arrowsmith (ed.), Public Procurement Regulation in the 21% Century: Reform of the
UNCITRAL Model Law on Procurement (2009; West).
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24 Case C—19/00, SIAC Construction Ltd v County Council of the County of Mayo (“SIAC”) [2001] ECR |-7725.
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% Case C-380/98, R v HM Treasury ex parte University of Cambridge (“University of Cambridge”) [2000] ECR
1-8035.
% Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering GmbH (EBS) (“Universale-Bau”)
[2002] ECR 1-11617.
21 Case C—237/99, Commission v France [2001] ECR 1-939.
% Case C-376/98, Germany v Parliament and Council [2000] ECR 1-8419.
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=% TFEU !

3.1 Z b ERAT A AL SR 5 BRI 5
3.1.1 faifr

Ko ARG & [FFSE TG TFEU (RTFR (LKL )RiE . —#&
KL, TR X HA R 5% 1 28w B0 B BAT J9 /2 8 TREU 5 € 4R 1R 1Y,
H ARG X A&, /i 4R 2R, TREU KX L NG Hi%
IRy, W il, AT o EBUGA SR 2R 7. Nz IR 2, TFEU
S E I _E3E A A SN U 3R b R o L rp G 355 08 S A R B R 9 Ve
ZANEFE (R, E T O E AR T R B A Bl R R A ) TR LS
IEAP

EONEEN S

! See further S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed. 2005; Sweet & Maxwell), chapter
4; S. Arrowsmith and P. Kunzlik, “EC Regulation of Public Procurement”, chapter 2 (pp.55-107) in Arrowsmith and
Kunzlik (eds), Social and Environmental Policies in EC Procurement Law: New Directives and New Directions
(2009; CUP); P. Braun, “A Matter of Principle(s): the Treatment of Contracts Falling Outside the Scope of the
European Public Procurement Directives” (2000) 9 Public Procurement Law Review 39; A. Brown, “Seeing
Through Transparency: the European Court’s Case Law on the requirement to Advertise Public Contracts and
Concessions under the EC Treaty” (2007) 16 Public Procurement Law Review 1; European Commission,
Commission Communication on the Community law applicable to contract awards not or not fully subject to the
provision of the Public Procurement Directives, 23.6.2006; P. Horijk and M. Meulenbelt, “A Bridge Too Far: Why
the European Commission’s Attempts to Construct an Obligation to Tender outside the Scope of the Public
Procurement Directives should be Dismissed” (2005) 14 Public Procurement Law Review 123; M. Kruegner, “The
Principles of Equal Treatment and Transparency and the Commission Interpretative Communication on Concessions”
(2003) 12 Public Procurement Law Review 181; D. McGowan, “Clarity at Last? Low Value Contracts and
Transparency Obligations (2007) 16 Public Procurement Law Review 274; F. Neumayr, “Value for Money v. Equal
Treatment: The Relationship Between the Seemingly Overriding National Rationale for Regulating Public
Procurement and the Fundamental EC Principle of Equality of Treatment” (2002) 11 Public Procurement Law
Review 215; P. A. Trepte, Public Procurement in the European Union (2007; OUP), pp. 3-27; S. Treumer and
Werlauff, “The Leverage Principle: Secondary Law as a Lever for the Development of Primary Community Law”
(2003) 28(1) ELRev 124; F. Weiss, Public Procurement in European Community Law (London: Athlone Press
1993), p. 18-32.
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e TFEU 3 34 % ( (GLFEMAZ%Z)) 28) BHkict (ZHiHER

30 %);

o TFEU %8 56 5¢( (HLRIMARRZA) 49) HHHRSS KK (AT

59 4%);

o P49 ZR( LFRKA) 43 2%) KT WALHHMME (ZHTHIEE

52 %%).

EE B TREU B koA 72N, XBAEFSHAE TEllz
HIS 5, eSS 00N, SRR E o 5 3CRANFER .

TFEU [y 28 1E 8 2 E SO 2 AN ("I SKERREY), — LR e iR R Rk
bho KT ARIERIMARRNAL 5 PR A FRUE, B RE R RYE TFEU 1R
7€ AT A8 B ARV 1 B SRR -, [ S50 & R 53— D5 SO T m s i
1%

3.1.2 % 34 K EHERBRMIBRF (R 28 %)

TFEU 5 34 %% ( (LA Z) 25 28 4%) ZE bRk f ) “(T4a) it 1 5 i
sE R PR AL T 5 BB A A R ORI ™. o) 2 0 K s e &5 7 3K
(e R RRINERE HUE 5 PR BATH R RCR 5 SN B Ay AR e xt
SEIRMA P9 52 S L BELAS A P B3 0, TE 1 IX R BELAG & ELFRIE AL [a14%, 2 SERRAIE 2

JEAERT: %4 8/74, Procureur du Roi v Dassonville? (“Dassonville”).

[Fi 1 FH TS 56 8 (5] P T 4 S ) 435t — 9, " R0 FH TR 2 X g g 4 3%
KT A i~ a0, Y5 TFEU 55 34 477 e DB b A &5 4
BT B2 1) 2 A bRtk (R 3L TFEU H BIS #4630 — ).

TFEU 2 34 2835 = MBI ik, 763E FERERHBATTCL B 8 X 2 briE
—— REVR KN, AATZ T DX FF A 2 ARE A 8GR 3R 520

2 Case 8/74, Procureur du Roi v Dassonville (“Dassonville”) [1974] ECR 837.
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1. XA EAEE O 5 8 X A8

N S A L Eaw ey opei AP P NE TSR RN ET O PSRN B D vy I
FERTEY, RIS It — A EL R R DRI R A o B RIW T 5T IR A 6] 52
BRI EESR A7 1t 1 X BLAT B BT K e bt A B AN E

FEBUM R IEI) ZA5] A I b5 sUH R I :
o FUMNACE]TIT 37 W SR 58 7 i B HRE 5
o NIAME S TIEBOR, Lair IR,

XA JEUAE R 2 e 28 3R S 4 5245 21/88, Du Pont de Nemours
ltaliana SpA v Unita Sanitaria Locale No.2 Di Carrara (“Du Pont de Nemours”)*
EH] e XA PR RBUG vk B KA EA KIS Mezzorgiorno X i) 2
a] WS OREA TR S ], TSR T A R B R . H TR AR [ Y
7 e X TR S A R] Pl ot 3000 FLAth s B3 BRI SR DS 28 7 i e 58 KR 7 i
ELARBAL . RIVERE N X R it 5 TFEU 285 34 500 i E BRI R A
[FIRERCR- ERFEIFEE R T TFEU F BARYEZE 34 S5 A AR IEAT] 5

ZJEH— Mol Storebaelt &* & T TFEU % 34 %M— 1%k, ©
B ST 22 i A R R AT RE IO T 22 bt kL
2. PERFEAEMBE OB EFEL E = 5 R I8 55 i
TFEU % 34 % ( (HL:[RMAZKZ)) 28) M 4EMELk B AR R _F P25 A [

77 AT 17 ity (A I AR O AE DO R ad U ), (B T3k 07 el A AR 0 A ]
et 2 ) S0 -t 0 R A A SR 20 SR ) 436 e (AT R A T B2 AL

TFEU % 34 % ( (JLFEMAZZ)) %5 28 2%) & T2 T A LRI R () 7] 422
BB, fltn, WRiHERE 249 Dundalk®.

% Case 21/88, Du Pont de Nemours Italiana SpA v Unita Sanitaria Locale No.2 Di Carrara (“Du Pont de
Nemours”) [1990] E.C.R. 1-889.
4 Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR 1-3353.
® Case 45/87, Commission v Ireland ("Dundalk") [1988] ECR 4929.
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EARPZRT DR LRETE T R R ZhERRFRZOK X FIFE
P2 B 7 e AT T 7 e o RTI RIS T e S0 3 1177 el A AR KPR 52 il — S B
ERA K BIRZ DA LT E TR G IR TR HE—  TX A E e b X
B 5 BN . BRHVERE 15 H 458 D X RIS A RETS 2IEHRIN TFEU 28
34 5% ((CGLFEMRKZ) 5 28 5) R THRGAMIREIRME . ((EREERR, 2K
A ORE T B S B AOK 22 4 A S B (TR AE IO 958 35 i R R ) I DR AIE 5 0 4 B
A RVE T RHEE IR A ZRE 7S BTG Z /R Z A, 2 Ui A B ORI
FNFEAMESFAAE F S 7 N A G, BRSSP AR AR e —
U)o

3. NAEAEE O R A RS K

TFEU 2% 34 % (((GLRRSRZ) 28 )G — L8R XS TS 4
A FERTE 17 it R - BIAE ROR b AN 27 AR A

— URBRRINE: B o B BR B TR ) 5 34 4% ( (BLIAMASRL) 28 28
5)3E F - 1 P9 BT AT T BELAS 2 10 (e 1 D5 0 — B A0 e st ] iy 7 i LA ]
FESZIAN IR o ARAE X TURFVE, BEFZMR ™ it dE A\ B o3 [ 117 37 0 P A 2R 1) 11 P 000
BTG TFEU 28 34 5% ((GLFRIMMARKL) 5 28 ) HIHE, RN A% TFEU
934 5% (((CGLRMARRZ) 28 28 %) (IERR, Z2455) Rl HIME AN, IR I
WA fold, sBEEASRHIMEZR” (20, 3.1.5 KT AR E]). XA
) 43 2888 5 AR T — T 7= i IR B AR 22 4 B R85 14 52 1) 45— B 50 7=
B BT AL AR Bt R A R R R IR, R e A L, R —
ST AR I N R 7= 25

SRT, OGT TFEU 58 34 % ( (LRMRZ)) 28 28 %)) 2 E BLYE I 2
TG EH A PR A1 s A A S VAR, BRIV R HRE B[R]V 9% 76 15 3 [l 44k 4 67
TEFR A ML BT, AT IX SR BT 16 e U 772 e 2 i B3 2
& EEURF BN o
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I s BN v BE B B % R L AE = C-267/91 F1 C-268/91, Keck &
Mithouard (“Keck”)°H (1)) 92 ke . FEIXANZEEId, BRMVERE X 23 7 PR A [F) 26
Gl 0 R s

) SR R B SR i R 3 B, SR TR s AT A A
SEEARE B i 2 A A R o SR L Ay X BURF T A 8E 1 345 It A
FEHE EURHIVEAERC I . BRUNVERE 7E Keck A2y TFEU 5 34 5% ( (3%
[FIVRZEZ0) 5 28 %) B FE XA AAVE B2 T2 BB PR, RIS ARAT X
¥ NESIE T b Y v E i AL

i) R W, e T E MR ED R . XA etk
(R AE LM /0N o BRI e DA R A 00 A [ AR 177 ot LA A () 52 00 ) 175 450
T, ABAIA LT TFEU 5 34 2% ( (CHLRERZZ) 58 28 %), FRAEARAT
BRI R A T BB .

TEBURRIGATIR UNIX AR, BRVERBT I TFEU 5 34 % (LR
K1) 28 R)EM T WU BTG, ERR T MR A (Bt 2 Ei s
R, AR, BRIREEA NG FFRE B BR RS UNIX #4E R4
MIFRZIL T TFEU 5 34 56 ( GLRREERZA)D 5 28 X)ME, BARERAH
2 T2 1) i [ A L7 ot — IR 8 FH oAt UNIX 2 A0 R G 24 7] - 32 Keck
) — BUA. (RFF BE R MR AE S B = P RATR 2 /£ the Dundalk ZF 15 18).

EIRIFANTE IR T i A7 = F ARG [ S B TFEU 27 34 %% ((3%
IR ZE20) 55 28 2K). MR K2 UNIX S i SE IR H 1 A 1] LAIRIRE 5
GERIFEORNEAM RS, T EREAEZ ST HAM RN RS XEEREA
FEREANTT ) — IR 70 SR1M, X AR AT BERE (02 R Hh W S B0 R B RS
AN NEAZAR 4 {2 B2 2 FELARS — e, TR rp R bl B K HE B S5T- 5 — A2
WSE AT AR E 37— WIBABUR & 24 o 50T 7 i PR I B IEE
VG — BT I EANANR], IX SR & BEARRE 1 R DR E TCiE A 7 5 7 A e W
REIEEI, 15 keck RIS f itk BTARAE o

® Joined Cases C—267/91 and C—268/91, Keck & Mithouard (“Keck”) [1993] ECR 1-6097.
" Case C-359/93, Commission v Netherlands ("UNIX") [1995] ECR I-157.
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SR, BRI BEAR m] e = 25 FE AN R T 77 b VE S BELAG 52 5 B ANE o S ROkt
BEWRAE A5 T RV AERER B AN AT #S AT 75 & W R, IABE ORI S8 1) 2 36
i W (5 3.1.5 E 00 B EvZEAL R —3) .

HEME, FAEVRRNTEE R SR T TFEU 2 AT ISR I R €
B A T PR A TR — sk - IXEEHRAE 3.2 Tt

R AR B PR W 18 Bt 57 b Vo Je o< i 5 HeAt 347 e — b, (RN A 9%
1%, R MER BB BT G RIEOR, s AR RS (nptRim 2z
AT IC3R)? 1E Keck $RBIIMANT K- KT B PERl Kk "B 2 HP—A iR
# XU A, B LA H A AN AR YE Keck J5 U nay AL 2E

3.1.3TFEU % 56 % H HIRGLRFER(R (GEEEKL) 49 %)

TFEU % 56 2% ( (3LFEMAKL) 28 49 5%) 1A IR = oAb B 2 4 IR 55 (4 2 30)
IR B FRC Y AT, IR AT E SR E S X AR B e e i
1 BIORE e SOIRAE AN Al (e, A2 HAR R 5T AN BT H Bt ) , A
HS L A [ 75 O B A [ Sl (1 R At SF A 50T ok 35 0 Aol o SRS SR AR 1R
S8 ] oL o At I B e 52 i b A A [ 0 P i £4 Al 55« 3B A R A A AT T 2 IR

KIEA Ao
5 TFEU % 34 & —FR( C(IEFARZZ)) 2 28 4%), TFEU 5 56 4 ( (L[
L) 5 49 %) ALHE =P AL
1 BEoxEso AR 953 I 45 ) B3 SR 1) R
— M TR ST AR R BT A E AR 7E T 3% L3R AR R S B ) 5 IR 45 1)
[RIFLE o

FERAIRIERE ST, BIMETERS & R4 7 AR E R ERE, A
AR 2 ] TR 2 Fe R 55 A R miont FoAth e 0 ] 2 ) 33 FH Jo R T A 4o A [ 8 ]
EH (e, ZERAEARE Ak DL IR PRI AE N A S I A LS R B 56 A, X
A [ A T A A ER)&AT R R TFEU 45 56 46 ( (ERRZZ)) %5 49 %4).
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BLSEH () — M R R fE R M) C-360/89, 254 L UREAFNL1992]8. fEAZRF,
BRI RE IR ARRSLENRER S 55 € A3 TR G R & RO EA X
TEAM R 73 B0 T T BRI A DR T AR AT i T TFEU 2 56 2% ( (3%
IR ZEZ0) 55 49 2%) — RRANHAE R AA AN A X B KB E & [H 2 58 1)
ELARBAL(— AR KM B~ F g, E5EKR).

2. BFXH-PSEAFIAZ E Al HoAth s 5 B VAR A AE A B A b Al 47 285
P

1 TFEU 2 34 45( (GLIAMRZZ)) 25 28 4%)—#Ff, TFEU 5 56 % ( (3L
REH)) 5 49 2%) WRIREE T I AT M- a2 R _E P& A E
Aty [ A RO 1) A [ 28 B 94T D o 76 23 SR T 1R HIR 254503k A ) B 784 22491,
s

o LTMIRBNIMENI C-360/89, T FE RFIEAZ T, WM
EBEN N KM ALIEN AL LA R AR E I, 25 T 828 3 2 X T
FER) I AN B A b P IR AT 03 & 1 TFEU 3 56 %% ((FERIR 6 20)
55 49 5%) . XTI E S A 17 T STAE SRR B Al AN AR 3 Y 55
FEIZIBIX A

o Ff| C-3/188, ZERLYFEAF (“Re Data Processing”)’. 7 A< 5
KRS IEML I 58 BB AT 2R 45 & [ R ) A 0 e 473 58 4 3R
R & T A A F AT LAS 0 BRINEBE N X & S AT Rt iR T
TFEU %5 56 4¢ ( (FLRRZKZ)) 4 49 ). REHEHEE FAEE AR AF
AT R N KRB TR, ARLESEE A, BRI A 1 BT B db A #)
HLE ORI E P

e % C-234/03, Contse and others v Ingesa (“Contse”)*’. A%
J& R TR T 5K FH WP B % B A AR B WP IR B R R A R], BRIVE B A R
V2 S AR HES IR 2 3KCH 6. S—, 4 TFEU 26 56 2% 1# e BH

8 Case C-360/89, Commission v. Italy [1992] ECR 1-3401.

® Case C-3/88, Commission v Italy ("Re Data Processing") [1989] ECR 4035.

10 Case C-234/03, Contse and others v Ingesa (“Contse”) [2005] ECR 1-9315.
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BT 5A5 ((CGEREZLA) 5 49 %), B, Aesadib. B
EEORIERARI , 1R PG E 2R W B B A RS HEIR S 7 p A %
Forbr—AN 58 bR bR AR 7R XA RS e ST RS A S IR S5 T A S K bR 4
TOCE, 15— EARARAER | B, WA fERE4 1000 A H
N IRBRR & 25 T 0 TR — SR K AR RS 52 b 2k HH BT SR B, G 42
i AR 4% 1 A Al e o

TFEU % 56 2% ( (JLFEMARZZZ) 265 49 2%) G TR ALRS 778 T J8AT
A RIRECR I E 4 N 55 F1 BRI AL RE - TFEU 28 56 4% (LR 58 49 %) 1
R VF A FREBA IR B (A RV IS AT 2> e ma A [ 4alk) . PASE
#] C-113/89, Rush Portuguesa v. Office national d'immigration (“Rush
Portuguesa”)™ Jufiil, £ 7 & A WP g A g [ 3ot 470 R R g T R4 ] B T LA
AR R IR VE ] B0 B K 57 8 R e T RRE AR . BARAR R AR & A,
(HESRARIEA, BIAMREIE, R RAEOOE ] T BUN & [F AR RS . Rl AE
Storebaelt Z&H , RGN A AT 68 2 48 P22 57 30 77 1) BRI E 4
W T TFEU 5 56 %% ( (GLRMARRZ) 26 49 %), [ERTEERZ, XA
i[RI g 1 TREU 26 45 %5780 # H TR 2K ( CLRERRZ)) 39) (V&
EZAF Rush Portuguesa AN RN, X & RONIXASF R S R B AR
XA %) F 57 AR o

3. XA E LA E Al = A R R M 75 2

FE— RGN, BROME e 4 BT A 00 IR 9% 52 2 A R i B AT N ER BN T
TFEU % 56 % ( (GLEMEKZ) 5 49 )0TaR, RIEAATE Sk HAth s 7 [
(KB 7 7 7 A B i ) 2 3 s 4 (245 C—384/93, Alpine Investments B.V. v
Minister van Financien (“Alpine Investments”)*?). #tti)i& i, R KW A
WHN TFEU 28 56 %% (CHLRMAKLINEE 49 2%)Re s BAT AT PHAS RS 52 2 AT A
HRAE TFEU XA IR 55 BRI AN A R vF (ZFabhig). fE1X

1 Case C-113/89, Rush Portuguesa v. Office national d'immigration (“Rush Portuguesa™) [1990] ECR 1-1417.
12 Case C-384/93, Alpine Investments B.V. v Minister van Financien [1995] ECR 1-1141.
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A 52 BT BTSRRI Keck FOALE, BRMMEBGELEA W)
A ARIOR. E AR A R TR

BRI e R H BRI R VAR R B 5 R 6 Contse %, fEIZFHEK
MEBE TR 1 EAERAIR, anp s SR 7y T TR RE N R 55 1T
WA T, ARYE TFEU 25 56 2% ( (GLREMRZRZT) 565 49 2%) o BRINIEREALF
1BE SR8 v 2N 28 3K B (R AR A Ar) R 2R 0 BIR 1) 0 AR A T — A0 SE AR BE A 2%
PFRIEOR — (BAESs MAT & H &5 6 5 ZMRRKJ5R) . 610, SBUNE oL sk
PHEORZ 5IIL ST IR S I & B N S B A RS . AR GRS
NI, R %6 Ji B A I (v A R AR R XE), I vl e A i e TFEU, B4R
XA SR AR A [ RSN ] A olb 7 AR R R S . (PRI, /5 B4 S B A
Contse 747 [ £l (R A 2 K T A ol BRI o

NIRRT, BREIZ 5 ARG & R AR EARAEAT A RAER AR 5 43
FEVF A RLE B RS T (A - I0R) BRI BE AL 2 R TR 1“2 P X 45
BRI XA BRI AT BehRE IR AT A, I A UR 2 T
EXLIEP

3.1.4 TFEU % 49 A H BB %R (R (GLREKZ) 5 43 %)

TFEU % 49 %% ( (ERMRFRL)D) % 43 %) XTI EZEANER AL
EHAER A E KB R an R RE (L) B EL SV S — A A
AE WAL E AL, JF5 E N AL A RS

Xof BR 1)1 23 N2 5 A JER I HE AR IR 8 it AT BE 23 S okl . fE BTHIY
Re Data Processing case VriAH, ¥ 1 0T BORFNEHRE R SN 5o i = R
A B AT S 55w EdE A HE A R PHE . MiXidER T TFEU 28 49
56 % ( (GEFAKL) 26 43 F149 %) @ BARIER KR A R T N KR
BT A 6] 8 S ) S5k P AT 5 AELAE S e v AT ) DR LA 00 b 2 ) 4
R A 5 B %o 3 37 e R R A B A o T ) 2 W) e i e i e 1
R 5 B 23K (P B (TFEU 58 49 45 LL A 56 %)

72



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

3.1.5TFEU # N i a8 45 1 PR ]
3.1.5.1 faifr

u_FRTA, —IURYE TFEU 28 34, 49 55 56 24 (7 B0 B (A 7k 4 2) 28,
43, A9 ARIG R 7 WS i A2 hk B an2E k. AMTAIRE], ERAEE
S By BRI T T 37—, BEL LB AN 22 4 B B SR A B 1 = e 11—
I B AT R 55 5 24 5 FARR 2540 P . 5T B OREE R ) A E
R4, 3X A i R 57 5 [X R U 2 e T 1 o

FAEA B HBAKEE B iz s B3 LA TR AEBR il
3.1.5.2 B EmiR

B4, TFEU XTI GIANRdn& 1IEH 1 RLE 263K

TFEU % 36 % ( (3LEMRKZ 30) ) Avrpi ot BEE T a0 N E s AT
TFEU % 34 4 ( (JLRMRZ) 5 28 %), IXUUH s AJLEm, AL
EE A e, RYERLER, 31, MYese: R RAER, Hhsi#d
AR ES: R LR LECE

PR BRI AT S VF 2 26 A

B, AMEREM A # R IESE CEFAREREMD , EHAE
R XS 52 2 R AR AT R 1) o AT AR XA ORI LA R T E 2 fevER, dnpR
PRI A ORI A T b o

B IRTUE R 2 A “AHRRIEIN o TR EESRAT AR B S B PR il 2 AR
. RN A A

) TE A et R L b 9 it — B A2 U e A e K AT
PR BRSO

i) LA AR . X I i R AR R
H1 52 T TS A AR o« AR e BLE T e R E R BR I
FFBORSZILVE ) H bro [RIR, AR 15 H bR R SCE AN Z 5T
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VB 4 RS % IR 50T i A 3 8 ) R DR AL e R i PR AR A S A P A AT
A I AFAEFIRRXO) iy B RHARMESTND o i, 8 R ERZEEg, U
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RN ol WSS S RSN EEL DN E BN € o iy et o 11 WP S p Y L D - A
AR, BB 52 005 56 A T A IR E). R IFRE
FIH LT TFEU 5 36 25( (GERIMRZL) 30)MIFTA il &, e #2301 B n 2 i 4
WA, ETIESRE. R TEIMEA MRS LEH. £ TFEU
5549 M5 56 & (( (GLRFMAKZA) 43, 49) , #—BHE 7K T TFEU 5
51 &M% 62 2% ( (FLFRMAZZ)) 45, S5 E: TFEU 5 49 1% 56
% ( CGLREMARZY) 43, 49) )VFHAEH TR “5 AR AT AT R IR 2
BARAR"

15 “BREE TARRE 6207 Hfh Ak b A AE A R B G B . b 5 R O 1Y)
EBM—A2 TFEU 28 346 %5 13K (b) (i “JL[AMA%Z)” 25 296 (1)
(b)) o XEFCHE, 2 EFCRBMATI N EEFER S <R3, Safigs
Pt ” 2 AR BAR G H b B R B, - 5t S SR . X T TH] AR A DL 3
b5 [ 77 SR A % 1 I RO ZE 56 19 2 rhih i
3.1.5.3 MR —RANEFR

B ZEAE ] TFEU RIIEBLR, BRIMVEBE U A FE T oAl A LR 25 15 5 1M ot
FEAZEINPAT AHAE R TFEU 28 34 5% ((GLFEIRZKL)) 28 28 %) —#Fx N “5&
i P B SR - R B XA AN o IR R ORI, FRERORY, B B A 2K
MDA S TAR SR Eist o X — /AN TEA T 5, BRYNVE Bt ol B2 38 e A
30 AR RE R R 2 o 30K R et R T 22 SR o TR ), T BRI B A AT
AR — F R 2 W A5 AR A8 B T UANIE B TFEU 38 49 25 F158 56 2% ( (3L
TR4Z)) 55 43 F1 49 4%). E TFEU % 56 4430 FMlE ( (LA L)) 5 49
k), K M AR AE 0 M SRl DR TR (1T A A 3 o P R ) o
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RGO A2, TR 1 505 3t 50O 1R 2 SR AT g X BB 4 440G [X il i FH PR 44 it
- REAREEAN DLt A [ = gt 177 2 Tl B4 9 IX ) (L Du Pont de Nemours
case) . AN, WX RFXINNZIEAGEHK. FENHHE C-379/98,
PreussenElektra /2 & v Schleswag A7 ( “PreussenElektra” ) BRJiEFi#E %
T ISR N AT DX A FH e U R o SR, QTR e B T IR SR ORI 3%
R T —AMRE H AT ANTE R, B I B AR AR UK IR B ORGPy A 35 R 7
R X )5 A e o AR, RIS S 38 2 TR0 b= IEAf Y, XA SE B Hh AR AEAE
T X T A AN, H T — MR, T DX 3 P 435 e Y 17 100 308 0 2 2 DASE I 7
SRH) H AR B I
3.1.5.4 AFERMRE] A IR

FE A LRI AT R RIS, & [R5 AR 28 EOR 1 ) U JEANER
EIXANEHATE TFEU [VEFHN . XA ATE Re Data YFidH AT LURTE#NE
K

WRATFTE BN, EARZEH, BRINERE DA R FEA e R A IR 430
B A3 8 T3 KR 1 Al A A SR AR 5 KRBT 1) S e S A S04 Ak
MRS R RRUE R IRER, ek “BOE TAERAFL” 5 49 A1 56 % (H
“ILFERZEL)” A3 KM A9 %) .

BERFMV N BT — 2 R G0W & AR L 2DR (51T HA A GU0dRR) 34
ROGA R MR (SRMERSAXRMRG , SXEE R R EI %S 2
AT R AR NE 2 “58 34 2% (7 JLAAZY) “45 28 450 . 4R,
XM A MRS E 7. Advocate General Mishco R, WAHIRANZE, 4E1EAER
KRR AR S 5 Lhr EaHEARR G, 122 A AR & X EALAE
FE AR It 0 22 P M SR AR S 41

PreussenElektra &4 Jy— IR U £ R S 44 pod - s 1 415 1A
FA TG WML B B R 1 3E H , 3X AR K TR 1 S2vE Y 1 LA AR
TR E I SE S 0, SR B RAT AR SR G Y LAE T2 B A B ks T
SKFAEBIR . BRINEBE D IR LR e E e 1 K FiEE 7 TFEU 55 34 SKHIRLUE
( CGLFEMRZKL) 28), (HET IR H AR ARG 5 H AR 1A B IR A iE I
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TFEU %5 34 4 ( (JLEMALZ)) 55 28 45). IXALF-HImiXRE A4 300] LARE T30
55 A [ 2% RE A5 380 i ) B SR S N AT TFEU 55 36 2% (L [EIMR 252 30) 18 ek 457
e RN, HALFE AR S S bR v 1 52

TFEU % 36 5 ME R 24" dii( (HLRIRFL) 30)7E sk bty AR
WO E IR . 2R A e s AR I ORI 5 22 4 A5 R IR Mk (L an 2 i
FHUIRNES, s E R R RIETT) B0 T B R TR w4, T
W AR AR 73 1 B A VR R B o SR, T8k WA B i () — Se = AR
H XA i) R 9 PRI R A 4 R

PRl

o {f Re Data AJiFifH, WINEREIEAL 1 KM BUR L BR ) &
KA DA H RTINS 5 E FRRAIEAR X EE )3 Z R AR IE . WM
IRBEN IR AT DI I 5 /D R ) 4 i S B, e i) o 3 TSI kxR L e )
AR B RT RE 32 2T A R R DR 355 o W2 e DA X 26 44 it ) 00 SR
HRERBE A MRA KR,

o {EZEfIF C-324/93, The Queen v Secretary of State for the
Home Department, ex parte Evans Medical and MacFarlan Smith
(“Evans Medical”)'® KRB A g 5 20 B 61 52 5 (18 i AL 4% (FAIE BHLLE 26
R A SN BATT R IE 25 5 1 EEoR— W2 U, B RIS A " A G RE
J1i& M % R EAE N & FE PR HIbR e (XA RO R TAE AL TR 4
FUE T BAT KT A3 (& =4 PRI, B[R] I e A o B A (R AR S T
TFEV).

SRR WX S s B2 2 i il AR RT LA DA BR ) 45 [R) B0 AE — /R S 1 43t
PR PR E B Z .

SR, WCAARBNN), EEH TFEU ZRdiiie i, BRER il fext 5
] IS5 SR AT 2 R it R BB A E M) T i o XA I A2 2R LB e

13 C-324/93, The Queen v Secretary of State for the Home Department, ex parte Evans Medical and MacFarlan
Smith (“Evans Medical”) [1995] ECR 1-563.
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5 — ANV B 48 46 A\ BT BE R HH R A R W 2244 72 Du Pont De Nemours
FZf5| C-360/89, Z&hisiffm KA.

£ Du Pont De Nemours 77, Wn3ATHT WH, BRINVERGAEL | T E X% &
S AN R AR X 77 it A A B A 38 1 S2E 2N R AT REE o BRIMVE B A A9 1 5 4 it AN
54 TFEU 5 36 5%( (LFEMRZKL)) 30)1IHE, HT1E& O I A #REIET
DXAUR AT AT R 2 (AN R, 242 55) I Ebs (CHIERER 15 BY)o WRIMVERE A ix b
KT BRHIPEER B SLEA R RN . EYONR S H T E B, (2 2 H
TS LA [E AE L i G R G IUE) . mIRATA LT E ), 53
i) 1k SR AN Dy X 3l i e A AT A 00 A PreussenElektra S84 T 46 {5 A i
&R EEATEATERE).

ORI, BRI ), MaAESRM T, KEE Lenz MU i —EA HABIEYE
IE B AT 4 X S i TS BVE RN . 158, AR XS R SR AN 5%
TFEU 5 36 I Ml ( (FLRIRSRZ) 30) 32 i 1 BRARANRETS 270 K
W, BRI 2 — AN B 455 B 1R AR A A I (2 LI 36 42 A1 45 ).
S, ARGt H AR TEU 0 B - X M R —E S bR sl TFEU (1
HABMLEIFRE] T HRUE, MR TFEU 28 107 2&( (GLRMRZL) 87)KFH2AUKR
SRS I AR, IR R A X P it A B A2 5T Ay ik P SR i JR R 2 —
(BRI 45 ).

/N % C-360/89, Commission v Italy, AT LERIN, mAFRTLA
TR FIE 1) FERAIL TR S [F)J7 N A% A 7L i T3 W Al O B
LECEIR TR [ i) Nzt 15 ASLLERERETT RS 07 AT dg & 1R B
WEFTA o WA X R e R T TFEU 25 56 4% ( (FLFEARZL) 26 49
FVIFE . BARE RPNV N LS 2N T H4F SMEs MHOAFT Y. HZ, BX
IR o 51 IE PN A e AR LT H AR AN & F AT 5E F 58 51 SR AIE B X £655 E
AFFG TREU it 80 A LR 25 (0 21
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IR L G HARAE BRI B MR — TS A SR N, BIZ2 57 H AR ASBEAE I W
TG AT AT R IR, XA A A . Y

LA SME BRI, e AF 9 P BL R CRAE S 5+ ) B IR BUR S 2 R 3
T BCR B4 8 R AT 67 2 (R BELAS R4 DAL B AT s A o S AR T S BE il B 524
C-360/89, Z i Ur RAA IR IEHR, RIS SME A& H b 158
I Y-, o R A TR SMEs I BRI LR 8 M X 1 A 73S
o teAh, BEIRBAEXTE TR — KA E, Du Pontde Nemours [#3)ett
W\ = IERAIR, 1IEW2Z 17 the Advocate General Firif ke, X2 KN TFEU
HRLE T R BUR A DX R e AR IR BIL . AT, 7T LU SME B AN
Hb BELAS 57 5 (5 LA S5 B S7 T 3 A SR ARSI S D9 AR AT IBUR, B 45 T B A%
Sk S SR AN R H T HE AR AT 2 5595 (1 — M ) | B AR —
SREMEVFZ BURISFE SR RN . (RS TAEBE S 20) 26 173 5% ( (3t
Rl S% 200 157(1)) ZFERR B A % B O [l 42 JE T TR 56 4 (1 17 7 4 28 10 2% AR DR

R B 22 5% (1 5 4 [ E 5] o

3.2 BHAMNRNRTEHTHERBARBERE?

HEAERMRAET 2 EMEGIF, INERBIE R E TFEU X FANE
[Fi&EH (F1anE Telaustria ZEr™®) — B &l S0 )& B . TFEU #5AHN
HIEH T 5", ERT— MM e 84T 8 (Case 21/84, Commission v

14°S. Arrowsmith [“Application of the EC Treaty and Directives to Horizontal Policies: a Critical Review”,
chapter 4 (pp.147-248) in Arrowsmith and Kunzlik (eds), Social and Environmental Policies in EC Procurement
Law: New Directives and New Directions (2009; CUP)] suggested that “....such a general principle is too
unsophisticated and needs to be nuanced. This so-called principle was first adopted to preclude economic
objectives that were clearly incompatible with the scheme of the Treaty. It provides a neat way to encapsulate the
principle that Treaty derogations cannot be used to justify objectives that are ‘mere’ protectionism or objectives
that merely address the broad social or political consequences of inequality or economic decline in certain areas
or activities. However, other policies that are economic in the sense of affecting industrial development — or,
indeed, other financial or commercial interests of the state — should not be caught by a general principle that
automatically precludes justification ”.

15 Case C-324/98, Telaustria Verlags GbmH and Telefonadress GmbH v Telekom Austria and Herold Business
Data AG (“Telaustria”) [2000] ECR 1-10745.
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France®®). Bk, AxPsr&ELEH TFEU 56 T IR i3 g s A A
ThT (045 [ e 4T R TT b 23 I TFEU.. Jidk i 58 X R ™ 4% (15 2R AR X —
FRCAB 2 1) W 3 BRI Bt A A R BB R SR (11 324 SR SEBILAR IR B 7 4%
R B A SERIEAT A H 1

7575 B — M S R IX A 1) B SRR G N 2 2] TFEU IRRS] (/D
R4 TFEU 28 49 A 56 45/ 1XFE ( (FL[EMAZZ) 43 , 49)), HAp TFEU Ti/E
AR e b @ MR 2 & FE H —tmt 2 HoAh sl 52 AV R 25 . Bgdok
P
o W C-507/03, FFLUFFE N E(“An Post’), KTiEWE X
%

o &5 C-147/06 FI1 C-148/06, SECAP and Santorso v Comune di

Torino (“SECAP”)'®, RIFERIE M T AEEML L4 R — BRI FhAZ X3k

SR, A2 ORI 28 IR A L RRINTE B 5 T8 0035 B B 55 2 FT R &R b
=3,

BeAh, 2 i e 7 RRIVEA B R BRI R, JF BT — MT BRI
ﬁ%%éﬂ‘]?ﬂ%ﬂ%(tbﬁﬂ%rﬁl%ﬂ@ﬁﬂké}ﬁélﬁl, ol AL Al 03 [ i)
NIRRT B AT S5 A A RS A SO sk i B R M
AT o IR RIBUR RIW S F % 4] C-489106, %ﬁéﬁ%ﬂaﬁlgﬁljﬂu%ﬂﬁ
Mo

3.3 FERBRT

FEMADRTRIW SR e B, ZRRSEL T TRFEU F SR 55 A7l

:jl‘:‘
JEUU) 5545 H s FH I 5% 3 T SRR 38 R R E AR ABL, T AN B L3 D B H

16 Case 21/84, Commission v France [1985] ECR 1355.
7" Case C-507/03, Commission v Ireland (“An Post”) [1997] ECR 1-9777.
18 Joined Cases C-147/06 and C-148/06, SECAP and Santorso v Comune di Torino (“SECAP”) [2008] ECR
1-3565.
19 Case C-489/06, Commission v Greece [2009] ECR 1-1797.
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AR A e (PEILRRERZR B2, [2000] O.J. C121/2 576 Rk LA R4
BRI B WA 2 2ok T 5 A3 T3& FH B0 M B VE AT & BN 58 247

B ARG TE 2 Z K I THE, 23.6.2006).

FEZR DA 23 AR 2 R 5 E A g SEAE 146 T ) R B S B E o U5 E 4 2 11
SAFEEN, MAZIEE TFEU A& (Storebaelt =41 C-87/94 % b £ LA}
% (“Walloon Buses”)®) . il & 247 5 26181 Walloon Buses % I il it
B R AL T TFEU MiASRTR A0,  WOMVERE X PG 0L T A =R A
BRI R BUR 2 b V2 S H HRY O R TAERE A 40) FIf
BATIXEI R, e FOR RN TN DU FE O B S AT AN P RRB I ST fE
Z AT RR I B 3083 Pt B A TREU o 38 30 P S5 SR, X AULT- 52
R T IR R

SR BT, RN IVE 2 K32 T R RN E T ARG 5 FAEE )
— MR AMEEZF],  ZfF C-410/04, ANAV v Comune di Bari and AMTAB
Servizio (“ANAV”)? 5 20 B, BRIMVEBE R T 82K, R BT,
BT EE TFEU RIE II7E A FER MG 408 A (1 JE BRI 75 20, #£ Keck J&
R, FERIEAFEE AT R T HARSUE AT (A0 LR8I FE) .

IR SRR T K 2 57 8 A a8 S5 N BLRI RE 7 SGE H P SN &
FEE R TR KRR

WA, RRIHVE B AL T 0o 1 S8 A5 48 JL U i ) 1 ) (56 P 482 OS5 AR TF
ORI A A [, T ] R 4 4 o Y B 55 KR A L. X — i AE SECAP
JEHGINE R ARG DLRE A2 82 ThVF 2 HAR IR A Rt A A E IR de
] RE PR LA T 452 e Ve B S W AR Sabn & M. (RREAGHER, JF
B ILE RO R fEAL)

2 Case C-87/94, Commission v Belgium (“Walloon Buses”) [1996] ECR 1-2043.
2 gee, for example, S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed. 2005; Sweet &
Maxwell), at 4.16; P. Braun, “A Matter of Principle(s): the Treatment of Contracts Falling Outside the Scope of
the European Public Procurement Directives” (2000) 9 Public Procurement Law Review 39.
22 Case C-410/04, ANAV v Comune di Bari and AMTAB Servizio (“ANAV”) [2006] ECR 1-3303.
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3.4 TFEU HIEH BRI T HAFMZES
3.4.1 Telaustria & H147% ¥H B FAE

R E K, — B TFEU XFAICRIARNIR D AR IER$1 2 5 5 [F
MIRRRRAT Dy, et BT SR 220 B B 26 1 B € bt i) B 261

SRIM, Telaustria & YNRHE TFEU FERA AR GTE, BFEATFERI
BT ORI — AR ST & [F R R HEBE NN AR 2 VLB A (VR
WM, Yk Ieg). R, KLt — P 7k F TFEU REALE N
B E W E SRR S B ATF, ess 1i3aBehs e & IFUE thve 5 Rl ER
TARERF 2~ 1IEVE CHIEREIZE 61 % 62 BY).

3.4.2 EHERAEE?

T A2 325 WY JRE O T 0 28 PN B R SR Nz e £ L A o AS BT (MR- Telaustria),
o HAWAESR VB REAE TFEU VRIS RAR, WatgIEteikss & F U
LARTFImFEA R (IR 30).

o HY, AFEEUINELZBREAARNATIF A, WETT A

o LK, EORAAR IR EE I EAN I o AL ANFAN B R B A AT AN

PRIy — eV FFAN R PR XA IR U — M ) & [ R0 S B BE A% A
ERUE T (WL,

o K, AMIEFERTHUEFAMH- IEXKZFEECITh, &

LA k4T . A Telaustria JF4a4 — 285261, (Hih TN B2 5

ERNMIE R, S NIEIEEA IR T MEE AR, ED5%

C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de’
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Botti (“Coname”)®® BRIMIEBEIN N, B, Bbr NBH %R XS, [FIrAr
A KNG 2 W BAR ST I AE o SRTM, BRPEREAE SECAP 1 s 4Bh
TN SCRF T R IR AT TIA D 2RI 5 EEREAS [F] A b B2 2 i) i 2 7K
T R AV 2 07 s A H R, BRI A S A5,

W 22 5% o AE BT 5 23 X YA LR i R A T AT O T AR U
s M RRTIEN, B PRTERERAEH A EER AR EHE S

-+
kKo

RYEZE B2 MRE, REHERKSUEAMUBIEEARTUE, AT
MITE CEIRA R IEMEAR) « RIEE B EOR, 3E4- U & R friE
K — MR, SHEIRML (PERTEEArE ), HrP s SR PR, 3
o EARPRESE EOR, BRI S 1R I RLE R AL AR« W ARk 27
FFARAE I A -4 (1 LU #4842 [R) R 1) 7 A

BREEZR 20T TREU & 36 Bl W SUAAAE S . R T B @15 & Rl4%
TARFFE B TE ARG A e O 24 b8 EEUF 8 — M58 PR
W, BREARAN, EWRE] SR, MIXREH T ZASHIR] - BRRRRT
TR OTEMBIH “ R TARB A2 i AE SO BRI )3 5 A S Al A2 A e )
(Case T-258/06, [2006] O.J. C-179/2, KkiyERiHlsk 2010 455 H 20 H) .

BT A B AR AR E R 00 T 34T 38 4 IO ST, P8 1 Je U th e Sk i
WG EAER AT, FFRRER R BRI BT

2 Case C-231/03, Consorzio Aziende Metano (Coname) v Comune di Cingia de’ Botti (“Coname”) [2005] ECR
1-7287.

2% For summary and analysis of the key statements of the Advocates General see also A. Brown, “Seeing Through
Transparency: the European Court’s Case Law on the requirement to Advertise Public Contracts and Concessions

under the EC Treaty” (2007) 16 Public Procurement Law Review 1.
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3.4.3 BWEFEEH T4 H?

0] JAE T R AL TUE, AR A 2 AN & A B B ERE I 54T
Telaustria A AT E A [F R EEIRY & T3 X R (BT R X4 [E R
PLHEHIA—E

o [KTFEAMEAIRA T,
o AEMRIRSEIH),
o IBAYHSRBEAMAZESTUEMER (WESIFIT),

XA FITEFR S WA BRI B S, AR SR AR X M ad . (7
B BRI IR S & IR B S & 7 26 DU B AR RE)

FEESE RSB A

MAEE R EINEE I E S ReidE H T IR S, (E R B S eENIHuEH 2
“EXRNEE” o IXRELEZ B — BRG] R e . 2R ZBUREEH T
HIARR GBI I IR 55 & R 2k — 2 /R MR SS B R, HIHEEA A E . BR
WMVERE SR Y, EIHE XS EH TR RS & H, FaEE “— g’ 22X .
(H2, BB HERIAARZFHREIESOEHE AR, BT NS
WEHAFIP A X R -

XG0 T 2 AN E T, TROR Y R A 2B AR R e — TS [F &
TAFAEAE R, TRV e g AR B X — s AR HE 0 i AR AE VR F B SO e (R
SECAP Rl 7 —&45 ) .

TEFII8E0 57

WA S R T F8 2 2 0 BN A R 2

X TFEU R T2 uEMZ & FREH, 2007 4£ 1 A 18 HERM

KIZEE KIEE Sharpston DA WL 5 30 EAE R E C-195/04, 25 17 S5 1r 3524 7>,
KIEE U e SR, AR N B Telaustria Jid 13X 2 A R 2

% Case C-195/04, Commission v Finland [2007] ECR 1-3351.
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AR TR, X2 AR DT 245 T i B3 AR KK B B AL, 1M AN Bk
Bt o XA T W R W 2 B3 2 R AR S AR BRI e IR T e v BB E AL 45 1)
e bR ALRE , (HRVNIRENFAEA L, N2 PR B 50T B 52 36 S 0
Pt o WRPHIE Be I A BRI AN R, B2 B XA AT, —2iRin A
A

BRI 5T (R B A0 e SCRF RS W B DA I AE s U ad 1 T 1l
HE R AU R

KIULAE R C-412/04, 254 2 IF B AFPY RRINIERBE N Nt T 0 Lo 4 (1%
TRAE AR AR HEIN & [ SRAE AR SR A XOR 2, IR BRI B b (W,
RENAWIERR) Jo7 10 HoAt ol 2 = i Al B2, iEf 7 TFEU % 49 A 56
S ( (LA KZ) 43, 49), BRAEBMFAAINAT . XAEFEMIRE FALFEkE
B S %48 4 SR N 0GR ARAT 2 2 e 20, SR BRINEREE Telaustria
IR B T8 X TR e IR 55 ), W2 B AL TR BUAE SR 7 5K
FEHEE FH T R 0 R Al _E SRR b S B0 A S R 254 TR TR AR PR AN 2

AN, fEZEH] C-220/06, Asociacion Profesional de Empresas de reparto y
Manipulado de Correspondencia v Administraciéon General del Estado?’ Kk
RV IR RG] AR B & FR TR E R AR, At E R TFEU KT-F
i LW R ST (38 88 ). fEFE A LXK TTEAE SECAP A
Hh e d H ST I FHE I S R (BRI R 0 T~ F- S5 A5p a8 Jir DU 7y AN A2 585 W 2 Ji
).

ESHE AL RIZFHHIE A

FEREE HITEOL T, 182200 — L5 | J& T8 e BN & R e kr eI 2
AMZEF DT (A0, FER ST MBS TR T RE N EH I IRATEF ).
2% fe Kk E Stix-Hackl 78 Coname 47 (5 79 BY) , 0 DAFEWT HY BRIV B
REMRS] TFEU TUERIAT AW REEREMIEE L2 3] TSR, RN

% Case C-412/04, Commission v Italy [2008] ECR 1-619.
21 Case C-220/06, Asociacicn Profesional de Empresas de reparto y Manipulado de Correspondencia v
Administracién General del Estado [2007] ECR 1-12175.
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A AR VR B T2 o i AR B 1 HAR G T8 0 G 0 DR 3R 8L 2 4 % HE B
RTARME L R R A IR 25 & RIHE PR R S VEDLS T SB DY 5D o FRATRIZTE
BRI S A T W BE 5 48 A K BOTE AR R St T A A A 8 A
TFEU 3% BB 514 E

3.4.4 ST

{2 R LB BTN X T RSN 5 VG, 401 Telaustria o
PR RE. R BRSO

1. EF R IR Al 552 1 Bl LS OLRE s R, B3k 17 BR
SR AN A HR ] 2 18] (R 03d 2 73 T (JUHANE 24 12 O il (156 T
ML R A HERR R R 1 A R (R B33 s 1 Sk RS il iRl 5

2. R, Rl R EAEARE KL, EFE T ERBIAE

3. BRI HE, T ovE & &R, 2R
N 1A G B IR R 0y AT i R R 2t K H . 50 2
HFEE N T ORMEA FIBCR 0725 RE A 078 S BUR R R ) ko

SR, REHRE Telaustria®®fIHiTE, &2 G ES] 7 Rz Grand

Chamber [#J#ii\ in the Coname case?®.

375 B 5 U RS R T MR e AL N Ak CEE AN A S0k 3ZRT TFEU
ME B SR AT BEAS AR R BN . Horp— s fnlvidid 22 F Fl s S0, XEHT
ABATTAN W 380 [ 2R WL T B8 -G o RTINS R M T 3 0 R A a2
AR5 30 SR HIFR e SRAF IR L OX M R AE SR -G E ). AR IR EAN IR
3| TFEU FRSTERIRE], VF 23 25 2 i i & 2 208k

2 Above note 16.
2 Above note 24.
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TFEU X ARG SRR ) & 45
52 5 R 1

1. TFEU HHisiiskak (4 28 %, 5 43 %, 5 49 )28 b Hith
U R T 7 S AT B B R R AT N, BRAREE T E =
NFER| 28 BB B A BERE A AT (EL 3RS Ry B /) o

=

1 n:

oy 7 [ il & 1 77 b TR & IR (B4R BcAL) #1140 Du Pont de

Nemours case;

o BLR PR AT A AR B AR UE, B BN R A Rk A bR o (18] B2 B 4) 43l
41 Dundalk case.
2. TFEU H Hiskisk ik s 1k HAS 3 N A LRI T 7 A1, RE
TX B i X A [ 7= i 2 B A At R O3 [ ) PR A B 2 AR AE [E] RS )
(4R, FET BT HIA IR 25 5 [E I 28 0 .

IRTE IR AN 9] A HEBR 30 = 0 R B BT BE R T EBORFER BE B SR, 1l
UNIX case.

SR H BT FEATE 21X 2 i) AL SR B ) - X840 8 T 2k e i« 1 B
BHRTRSE R RTR ] ge sk R, Ehanimac . X FhiE i ] 88 2 s I 1R
B!

3. s R AT A A AT A B i A R A R
a. X TFEU M#RIE (b i@, Z24);
b.  ZRRINVEFSEINTT HER e — & MR AT 5if i) Pk B SR ot
WA R ESR (LA EEE ). RE 2B IE NI RElae A
HIZEARIF B 853 A 52 2.
SR, U PRIP 3 SONASRE 52 PR 52 25 I EE |, Bean R34 = gk (Du

Pont de Nemours case)
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A, VEBEAEXS T SR VEAE A B A A B AR R S _E AR A AT R AT
VPIE I & P B o 220 5 PR 7 I T

a. AR A E A SR EE (AR T
W R S ARAT )

b. FEIELED RG] S 5 1ES2 8 H bR B RS i 2 A e
fJ: #in Evans Medical case.

5. XA RE R 2 M T R E S XA m &R (SECAP).

TFEU X A LR R M K B 45 cont’d
PR % FEEEN

1. HhisfFNN 7 HB e e T EMAT NERS], tERE
b R EFFEEE B, © Telaustria .

2. EMEMHTALRBUSMELHER (LEHEEHELSEEN G
ﬁ), Wﬁﬂ

o KA (A (Telaustria);
o JEfL R %A [FI(An Post case);
o KFBRA[F (Case C-220/06).

3. PRI, EWIEXT A A R ESRAFAE R E A XA 23" An Post

case.
4. BYIEERIEMERLK AT AR ER M AEE, HEARM

SECAP 1, BRIkl WAy A M K% o0 573 W AR i b I U (0 4 %

(EETPEERFE R, MR A B X SR & XHRE.
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3.5TFEU SN W E & FREA

BB (A E S B ) B ) R O T 2 A AL R & R R T S L
NE BV, TS TFEU BN, XL ] AE 5 4@ 1 M B LA B ik
IFHURAIAL N B 58 5 BT 3T .

BRINEBERE “AHES” AR, RUKEE ALY B SRS REET, A%
IR T AR A 240 70 (1 BR 1) (IR TE 25144 HR Telaustria JR IEAT A 745D,
11 P& 2 BT X A B IBOAAZ “WE 1, BMEE— @M, g1
ST F A FEHUIFIE NSk T LE4F C-458/03, Parking Brixen v Gemeinde
Brixen (“Parking Brixen”)®. Rif, iXeuHlR ™R G . AT R HTEA 1 H Fr
PoE — AR TR T WY I, e TR &R AR . ST iEA
) 5T 22 (¥ A SR HE 2 MR ER DY &

3.6 TFEU & i& F T HR Lk sz fA 2

TFEU %8 34 % ( (FLFEMAZL)) 45 28 4)ilH AEH TR, HE(ERS
E)IE T BUR P E R

B

TFEU % 34 % ( (GEFREL) 55 28 416 1X 5 TH BT Bl A2 S5 % /R 24
i (Buy Irish case) #1118 . fEiZZRH, BRINERTHIE TFEU 26 34 4% (
FIfRZEL) 55 28 2%)iEH TG A0 IR ER Bl AN A 5] 3K 5% IR 227 S 3
“Buy lIrish” campaign, Tfi% A 7 = 352 HBUMR AN ar IR e 59 B bRt
B E, HHERBUFEN. XATREEIRE TFEU 5 34 % ( (Gt
29058 28 FR)AIE T ARG X L SR 8 T A LR TR TR 2 & [F# AL
HIFEHEl (FHOCHIE DY &) XA R BN E S, T R, LA
HH T I BSOS 5 P A A T S T Fv i TRV [ N O LAG SR B2 SRR 11 o VAR
BRI e 1A B2 240 16 2K A RO, e 0 BB AE P A S BRI e AR
FBE S RIETR A [ SORTE S TFEU fEX 4 TTE R, SRR -
F— AHEHEN— BLAOE IR E X - Rl e TFEU FifE e T~ 5 A

P
piss

% Case C-458/03, Parking Brixen v Gemeinde Brixen (“Parking Brixen”) [2005] ECR 1-8585.
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EEAT EFAMERE L. TFEU 26 34 4 ( (GLEMEZZ) 55 28 F)iEH T
RV E F BB BEH M ITEAT A (AT 8 EE)

B — MM BRI AT A I H B AR E AR £, 4R “BCE TR 4%
i 34 4 ( “IL[ERSY)” 85 28 %), HES EEWIEH TFEU—Z2 /DX i%E
PREA ARG —FI, EXRar2RNA TR Z 8.

TFEU K THIRS ARG T G250, Ml RO AL RIFEVE R N . SR,
BBV S 52 . Rl e C-281/98, Roman Angonese v
Cassa di Risparmio di Bolanzo SpA (“Angonese”)®! BRiHiER: I\ e T35
H AR A 39 4% E.COEH T LA NS S Ml e, ik T fmi sl
FEARRCR . B, ZAFIRBVONUR RTS8 0, MiER RSN £
2 Ja i B C-309/99, Wouters and others v Algemene Raad van de
Nederlandse Order van Advocaten (“Wouters”)** onTFEU % 49 1 56 4( (3t
RS L) 43 R 49),  BRUNERE N IR L 5 A0S F T 8R4 7 1 T B — A
N KA REIT 2 — TR $ 21X e 5% 300 H T8 5d@ i FA AAT A

TFEU Xt SR £ b3 Y 80 o] A i BB A 1) A 507 B L I e, I Al ok
H 2 FH b B AT R AL AL N A h B AR A 2 P S0l 3 2 RS I H
HOAL A G R EATEERE, TFEU 28 106 5% ( (GEAA%KZ
86) )& HURFIR %A A EAE R £ 20w i B AR RRIVA B B R P E - (X 28
Al R BE VG DR AR S - B ) .

Bk bE, AR EEHTAILIITMAGEH T RN ECE N — 5
an, HR4E TFEU 5 258 ZKHIRE ( (FEAMAZRZ)) 226), X4 BT LL A E
F AT 0] BRRPE BE A R4 « BRIMVERE B A _E 35 A 1 58 X S B0 40 0 2 15 72
FIFE R R .

# Case C-281/98, Roman Angonese v Cassa di Risparmio di Bolanzo SpA (“Angonese”) [2000] ECR 1-1439.
%2 Case C-309/99, Wouters and others v Algemene Raad van de Nederlandse Order van Advocaten (“Wouters™)
[2002] ECR 1-01577.
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FEIE  AILEIIIES 2004/18: HHTEHE

41 FAEMEATEE"
4.1.1 BERAEA M

BUCEZE N 2 R 2 A GUE AR BATBARE : RS RMEFLE T T X2
SN SR NN 73 TR, BARIE I A% 5 R 2 8] ) — e DX R 52 [ 51
AT B U (1 — v B

ANTEIRR B R B3 B AR 58 A AR AR X ik 5L —EERRER
FAARTE R B B L S A AR S S AR, (E 3G BcA il 5 — R X 2 S )
FoAt RS 1 [ Q2R S 1 AT U A ST AR R, ARG EARA] LSR8 1 5)
et “nIebE” B “RNNE” RIE HAT IR B I X Hod AR R R, 1]
FEARR D 1 L N 2 SRR U ) v

fH2, G Sk (ARG ERZEED M5, AR A4 A
A2 BEAR — AN LR SRV . BOMVERE R 7 ARSI (FETR
3L, AKX AN SRR SCELIRE 1 B A M R 5 AT SRR A, XA
R E v R A SE” B CATIEC U R AT BRI o A TE S, ORI
E SAFET AILIR A, A RS E I E Nk (5] C-283/00 & e 51
PEF ( “SIEPSA” ) )

LS. Arrowsmith, The Law of Public and Utilities Procurement (2" ed. 2005; Sweet & Maxwell),
chapter 5; J. Garcia-Andrade and P. Athanassiou, “Reflections on the status of independent national
authorities under Community public procurement law” (2007) 16 Public Procurement Law Review 305;
E. Papangeli, The Application of the EU’s Works, Supplies and Services Directives to Commercial
Entities” (2000) 9 Public Procurement Law Review 201; P. A. Trepte, Public Procurement in the
European Union (2007; OUP), chapter 2 J. Garcia-Andrade and P. Athanassiou, “Reflections on the
status of independent national authorities under Community public procurement law” (2007) 16 Public
Procurement Law Review 305.
2 Case C-283/00, Commission v Spain (“SIEPSA”) [2003] ECR 1-11697.
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FATFFERT LA 2, ROHVEBE MRS b SRR v Bl 1 Fi 2 RN (19 75 924K 1
WA EIRA H M, JCHGERT IR LI R B 2R RIA AR (r
BRNEBEL B 2 W SE BIX A H K, BTV AR, b T AR L A7 A ARz
RIS T ZE R A o (PR E R SRR [ “ kBT 7 I 75 BB RS IX -, X
EORAESINE R B P R A N (P 4.1.2.3) , XA H It gk A R A7
FeE BB O RE S A HAR I RAR B — s i 5 A Rk s kR tE (R
412.3) .

ARZAF I TTZRAR AL A — A SR T 2RI 4 e
SR A BB PR AL A o FRATTE BIRR T AR A T A XM k. A ik
58 SCAT 9 WA (AR A AR R M R TR ot ) SR AR SR AR« T B T DR P A ol LTS 4
BHEEN . XIEWRAM AT IERE 5, 1 H LSRR &R, AREpiR G
CHlan, SEARRET L R B R AL o AR, IEInRATTE B, MR
AL — SRR ) S AU I PR B SEAR 2 B AR GENI 2N, DLE LA ATT B A
S LETE

4.1.2 AR “GAHR” FIEH
4.1.2.1 FAHRFRITS

NFLERTTHIFE-2 0 g KL B ARA T “ 2024 )R 7 o XS EA LIRS
B 1 SREBIUFBOE SO T AR K25 -

1. B
2. s T 1Bz T D =
3. CRGPNFERELR NI

4, H1 BB RS B 2

% Case C-380/98, R v HM Treasury ex parte University of Cambridge (“University of Cambridge”)

[2000] ECR 1-8035.
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4.1.2.2 BxR. i 4 E

R RA S, BREAAL, PORBBUFET. SN 2R X TS
H 5 (AP D e 1 2% X REUR 8 H#R .

4.1.2.3 ZAFEEBENN
— M

A OB RAR A S RS R T AR MK
RS IR 724 R, {8 R S SR T 15, (KA 7 g 42
SR BB AR . — > “ S AATRRIORLN” 720 16485 1 4L

A=A
1. HAVENG S
2. i T AIbRHEZ —
a. H4F2) = R PR AL o Al B B S
b- S A2 2 R I B P
c. HHS PE LR R B4EZ) 2 Rl

3 N T AR RE R 3N B (R 7 SRBESLIN, AR DR,
DAL 2 A B R Al B ) B Al A AR ORERZHE A
P52, VEILEE 7 &)

TRQHINTE 3 2 AT T — S MEE RN 25 5 0 AU PR 44 5o (B2 a0 5
12T, OO TR AR — SR BT & LA, LRk’
FEA A, HR] DI R BAAE ESCER 6.1 AR ER R 1 KR SOR B R
5 € S & R R fle B, IR EIHIR 2 NS e B A I
1A 62 2 ML e A o

2Ll % TR i SR, AR, R ORI T IBUR BBl
IR AL S M ERER R =5 2T 5 78 HATFRy
5E B 55 THRE I F BUR AL 25

5
4B

=
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AT LIRE R AR E SRR ZAE BRI BE I SR 61 A TR, 10T
RN S AR . N U BB IR . (SRR SR 52 BIVABE R A
BRI RO

H 4 25 R R H8 23 R 5% (R B < S

H 2 277 SR AL BT 7 R REAE RN e e R S M R SR 481 w0 ) R
S A ) A R S RS R TR o MRHVARE B S AR, Al Bt A A
eI SN BT <5, IR IR BE 7™ A2 BN SR A A% 28 AR 1) 55 < (5
21 BU ARy o X m] AR 35 H B, st Seikn] DL BEM So i A T
WG R TR . X RRE 1% R IEH T3 B AU R AT “ R
R I

M2, BRI 5 Az A& ] T R
av SCRP AT T 3 sk B
b. e [ UG B8 B ) A 2E [ 22 2

HIT L A LBUR ST I TAE . Sl s WA S & R RS
(K158 <8 o BRIHIR BE AN AE IR AR D0 T AR5 BUR R 2R A 5T A& — A 3 (1 ko
oy MR TR 2 .

XMWY, — KU SEBUR B Bl — AN SEAA ) Bt < a3 1) 7 b 45 R Al 55 14

I, AL ATF S8 H 1.

RN B AE IS S 01 o R R RS 1 “ AEAR KRR B IR S e A2 25K
PLE” CHRES 33 B o BTLEHEK B RNLIRIE R A IO RIR, A
TR BERZE RSN T, HF R R BUREA 7B BRIt . (ER7E
B, KEAmc FA U B SO ok B B e b 4 TR] A B 4 e S5 3 e L
RIEMIANZ , B E” BRI B Gl gerEh, B4 ZEIES 2R
AT REPE RN

MRPNVERE [FIAEFR Y “REE” i Ia) AN 06 2 B . 7E 52451 C-337/06,

Bayerischer Rundfunk and others v GEWA Gesellschatft fir Gebaidereinigung
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und Wartung®ef, BRIV RE ) REHURA I % B 1 52 S A7 R AL o, S RS sk
NINY S R R (B e[ ES P

52 B 4 277 1) B PR

R CHUBHE R BIARAE, BRINVERTHR A L E P R IR I e X
SEARHUR R 2] “ARBT ALK, RIAFHLRBER M AT 1A 83T A L& R )
g7 WIYER: %M C-237/99, Commission v France®, paras.48 (¥ K% [
Bt SR AL 24 55 A SR LA AL o RRINVRBE [RIREHE H AT A58 B 2 0h 450 I
TEEXS 22 FEHUA B L, S5 [R] T 2 A2 oAt 2% A Rt B3 BRI T A7AE

IEIIAT EOCE B RIRIBETARAE, AH SR 75 82 2 11300 4 40 07 A7 i B
A W EAFAF R BT N — R B AR & R A, DU T AL B e SR —Fh
T35 AR, AL A b B W EIAT 1 M B B0 ARG TR 4% T B DI 5%
.

—BORUL, X SEARE BRI TR R R B

AN, Zf| C-237/99, Commission v France, JkE &1 EMF, HEE
FESL TR, R D 2 S A DA JTURLATE FR TR ) BN, B R
AP RS SEARAE B R SR HIR ) T TRED AL B8 BB o AEIXAMIB O, WRHERE
W, X SEAA R 5 AL R AT B R AP A RS . /DR A C-237/99
ARERPE, HUEXTE BRFEAATRN T, ARG T, BUFETERSE. &
15 AN ZRE N B e B

AR, WIRAEN 7870~y HBCHLN, o SRS RS B ) — AR ) R RE s
Feor, BIVEE BE Bl L RO e - BRI, 2 /D PR B ) 3l B I (1 AR A
AR

XA A RR G, (BEAE ST SO, MRS B o sk b 7R AT
H AR T ARG, ATH I B AR AS B3 EAT T30, A% 56 3%

* Case C-337/06, Bayerischer Rundfunk and others v GEWA Gesellschaft fiir Gebadidereinigung und
Wartung [2007] ECR 1-11173.
® Case C-237/99, Commission v France [2001] ECR 1-939.
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BB R A D E R BOR Rt R 2R . 5] C-237/99, Commission v
France /1, RRKIMNVEFERIZE 82 “EHNE” FbMEE]Z AT 249 NIRRT . 1%

PR 5RIE 7oA TARI R, BRI 21, FPOIFRRE Bon i & AR
IERE IS
SR H IR A AR A

1. SEMRRMRIE SN (AL B 225 B0 MEE BN A A
HYIRASRI, LR ASEOE Y 55 e ARAS A 3 I AT B R SR 1) o BR
AR IEIX L R = < BRAR 7, BE AR 0 b 3 37 B R Y
FAAE, AT ZE AU BT XTSI ] B A S i R
2R RSCE AR A U

2. AFAEAE DL DT RR BN by A B SR 2R AT e A
FERUE , MBI IZ IS BOEAT B AR e XA
ZVERREARRIRZHIRE, A e R AR,

3. MBTHSKATIH A SR EHEE H AR IRE B A S & RER
2SR SN 7 RS PR R BN E DI, BRI AT . R B
R IZ AU 5 BLBUR R AT 00, AMURHT. KR 28T IX
FEROZEA 2 E R AP A —Fh A IR s B p I AR ST 1 A 2
PR BRI EAT . S1oh, WOMVERE AL XM AU B AR 2 U2 A
FESLIUAT (AL, RO IRMUT I AE R “IR A7 BB A
£, AEME— IR 50 8 BLSOW ) B A TE T, SR E A 2=
b W e MBLAE B Al ok, T AN 5 ZEHA B e BT . 31X
NEERFAFHER], XTI, B RENE N — R AR
At 73T i 1) ) 1) ) e & TR A AE o BB 7K A B O
XA RETE 0 MO BT HUE B AL . B, IRk
BURFA I, IR AU AN W] BE A 13 2 0% AR R 2R

4. BSARHURRE SR T “ AR 777 B BRAE )i
FEREBNI , Bt il ABEAT T 9. (o2, XA T3 5 27 A K
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WO R AR EAF RMETT, AR TNAZBIA A T2 B IR B AT AR 7S

5. WERE AR B SSARNUA IR T, BT, IF
B DRI L S AA LAY B 5 Vi S BT R ) 5 ot

% C-373/00, Adolf Truley v Bestattung Wien (“Truley”) °H375 & Wi B 5
M, R TR B TRAIR S LR SEAA R i ) R 12 SEAR R o — XA | I
J&TAE], [FR RN AEIT 25T AT ZEP, BRINEBIN S E 5 2 br ik
T 5 B 45 20 7 W B AR W SRR BEHENK . MIERIRZ S, S, 28F . ReRA
JIAEPEI AR L 20 A A A AR A B I I MO DL R SR FL AT ik 15 4 o 1R AN
BREE 27 AR (REAR, XX 8 S SLARAT NMEAT B EERE N — 2%
e, BRINERE N “AXBR B 2 %128 2077 56 08 52 SR8 LA A 3545 A Y
TR IE BT T FE ANE I o

-

bR 1T AT A SRR T« FRMIAN R 75 EEAR AL LAAE, 55 A — S Ml 2
5B R AR VE A B BT b, B0 A 5 AR 0TI 255 B8 LA SR P 8
IRUME LR BT BRI . T BLACY E ROZR . £ T5 T, VA E
A2 AE B — S B SR A 3 SO . JEHGE, WRIMVERE Ay 13 3
JITHa B8 f SEAR BT R AN B2 (1, OB TR D 2 A 21 BRI e P IA
NAEATIAEAER A “ K AVERE” SRR 1, WA LEEREUER KA B
SR AT T ]t A

GEPRIMEBE RN, 29— al R B 207 BT~ m g, B

BVEME R AFAE R IX R WA 45 2005 e i) 2 7] AT AR A OA 2 iR R R x5

FEE AR I BOA FLTE . AR PRI SAR e e R A mlE R, i
eeiEh] (AEEMBUG) .

oo
\aﬁ-
«J

G

By T EGE LR, 7762 A

Bk

BAGE “SNIRERE” [0 53— R 7 T A H s H RS “ii e o~ 35 F 2
B Tl sE b e .7 o IXAT RE R IR MBS R AR 1 H A2 R —

® Case C-373/00, Adolf Truley v Bestattung Wien (“Truley”) [2003] ECR 1-1931.
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T b B A AT 55 O S o AEXTT T, A RBOHRER 18£8 58 4 i Ml A AR X
(RISEAR, AN IZ Al 2% e 6 SR AT DK 1B ORI 170 ) S A g ity AN S — i
ML 2 A EAT I SRR R T

VEAISRYL, Wi AR, BA T e pl e p. . i AT DURean

B, ATPLMAN RS (HRYE 26 C-360/96, Gemeente Arnhem v
BFI Holding BV (“BFI")")

By AZSERRBIEAT T AR R R ?
B ARSI EEAT 1A RN EE Tk B S S ?

B HC ORI L R A R KRR L O« AATTRE 753 P AN T2 15 B N9k
R AR F SR A IR

KT A, — IR 2 AR SSRGS M0 AL ) 2 AR IR AT & 2 A 2
MR- a0, HBUN BRI AT s Y AR B R KR sk . (BRI R
BB S AR IR B SEAA ) o 2 S A WA R s i 5 5 2 58 2 7 KA 52
s S RSB A REAR ] — M 2 A I TR R BUF A H a5 e 2 . A
Z 1 C-223/99 and C-260/99, Agora di Pedrotti Brune & C. v Ente Autonomo
Fiera Internazionale di Milano and Ciftat Soc. Coop. arl (“Agord”)2 R ¥ ik
NZE TP TR T e S 2 A b /2 A LR SR 52 5 3l

— AN ST HAMBURT Al 55 $2 B SRR IR S5 HO SR, 91 40T B IR 55 B A5 B 1
ARARSS, WFEREG a5 s 2SR Y e 9 2 A 6 AR S ] C-44/96
Mannesmann Anlagenbau Austria AG and others v Strohal Rotationsdruck

GesmbH, (“Mannesmann”) RS, %5, Wi B 2o SR BRI AR

" Case C-360/96, Gemeente Arnhem v BFI Holding BV (“BFI”), [1998] ECR 1-6821.

& Joined Cases C-223/99 and C-260/99, Agora di Pedrotti Brune & C. v Ente Autonomo Fiera
Internazionale di Milano and Ciftat Soc. Coop. arl (“Agorg”) [2001] ECR 1-3605.

® Case C-44/96, Mannesmann Anlagenbau Austria AG and others v Strohal Rotationsdruck GesmbH,

(“Mannesmann”) [1998] ECR I-73.
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Jaiwi 2 1 A SCARUE, ZJRONE AN, EESIRE, SRR, SRR
g E X “Srik. MEATED , Hp7 i Orig 2 tHBUR a1 ZIR B R P e
(. H AR ] R T S LR SR A2 Y o BRIVERE o i 1t IXEEATRLS “Hh 2
B M EZARRIE IR BUIMS, AR RIRE A 2 . (HaE, RAT
RV IXBRIRFAE B AT DATs A2 b vfE s R BN SCAR I H K208 1 Wl DR A 2% (1R 55
RMGBUF (AR TR EE A - (UL SIEPSA %4, 2
SRR 0 SCHF I 55 - W R I B W 7 B - AR e Va2 D)

ARSI — TE S A AR 2 BT SR 0L T A RE AN &
DM R IR BR T IZI0 K QAN S 2 B8 BUR KBTS A28 T
SN (R, BUR Y BURF F5E /N Gd USRERCRITED o 54— SRk mg H B R
FE N B IURE R B AN 27 2 A

B 1 25 8 B AR 2 YD e, A o B2 B 75 X i A 7 SR Y SE A4 2
b s b R S Ak PR o X T RASLIN AT BARRE i SRR T AR SE S Tl BT
JEE Bl AR XFE T, 18T R 58 5 IS 773%» 1 SRR IR R BER A R Mk ) 7 5K,
AN 238 B RORME NI o B IZ R R N B 2 e 5 1% 7 SR s Tk, (H72
B AU FUK 2 25 RS B 15 2k TRk Rt b

KT RXT7MH, BRIVEREAE Agora G TH4EH, SRR 5 X Ty b 584+

s /N ER o BRNE R 40— Fh A B SRR 7 O B R 3, 7V
B B BERFA G RE SR . X5 BRI BB ERIT I Uk — 2
EID SE AT I Al TE 1 R L R 7 SR 2 2 M) e ) 75 SR AR A i Y L 2
M. fEZM C-18/01, Arkkitehuuritoimisto Riitta Korhonen Oy and others v

Varkauden Taitotalo Oy fFRRIHEBE 4R Y, 38 SR A 25 A HH KU (1) Sz 44 A fE AR

S R AT EL TNV PR TR 2 [FIREAR T, AR5 sV B SE Ak, EfEA
A, AT R AT REAL Y R A R

10 C-18/01, Arkkitehuuritoimisto Riitta Korhonen Oy and others v Varkauden Taitotalo Oy [2003]
ECR 1-05321.
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B8, RIEseiRsg MmN AE, n R E S RENs i ORI S T80,
FEIR A VL 2 N . SIEPSA S, BRIV B e 45 10 12 S A AT A TE 3 SR I R
MR55, B T iZSEATE SN A — N BT o 0 SRV B B R TS RE A ARl 5]
PR RE,  ACAR e A T T e b A S SR S AE 4 2 Z b

KRNI BEAE Mannesmann R RIR, NI R AR EGE TR, BA Tkl
F M TSI OS S 5 H ek tn A ek B & AT5E “rmik” iwwsh, 5k
RIS TR .

BRIVEREE Mannesmann EHRIR,  FTA 2 A8 ) B B Sk & R #RAE L
o IXEWRFE OS WNF 5255 K148 I AR S & R R 25T A e, B
LA R B A AT i o 1X— RO B R H A T MV Atk Y BUR SE A%
ZRSEBEN A EF, MREAp RN B “Rltt” o X—R7E
BFI ZHERESZ. A4, E£ZEH C-393/06, Ing. Aigner and Wasser- Warmer-
Umwelt GmbH v Fernwarme Wien GmbH™ 1, B kB A 5 2 31X t3d
ASLERNE L ERRE S “ARRl” HRAE T &7 B A Sk

el

4.1.2.4 th&

S =R PER EE  SEAAR LR AR T — D A B3R 28 55 IR L &l
JRISEAR . £ BFI SR RRIHNE B P2 , 52 AR E SR E LS &
BAESZA, JFHE RBITRIRNIIGE. B 2SR kAL 2773
JEAT SRR B 2 R E R RARBEAE “Iha” REEHIZT.

PR K o b 3[R AT 30 (0 4 20775 21 BTG A SZIE NS B SRR R 52 A2
EEE, 2R BB RIS SR o 250040 By AN [ 4 20 7 AR AL R
RIRAE AR

11 Case C-393/06, Ing. Aigner and Wasser- Warmer- Umwelt GmbH v Fernwédrme Wien GmbH [2008]
ECR 1-2339.
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SRS G AEITHES 1 (2) EXF:

|

TREE FREHAT TRE R A TRERMERITIIR TR B .
TAEE R ARG AR 7 207 R 2 B 7 IS (0 5e B AR T H , ZoE
£ 1989 SEHIRHMEN . AR H NSRS VT, € Do r RAEHAT
AT XML A R A H AR B 7 L B, (EARYEE T
SE R L [

R 55 & R &SR 7 b WSO (S, LSS Z—. MRS & R KA TR
LRI A 7], HRIER G T8 R
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BTREF. ERAFREMA SRR, JUHAE:

D Xt AR A, AR BEIAIAR 55 4 [R1E FH DA (4.2.4)

12 5. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed. 2005; Sweet & Maxwell),
chapter 6; F. Avarkioti, “The application of EU public procurement rules to "in house" arrangements”
(2007) 16 Public Procurement Law Review 22; P. Badcoe (ed.) Public Private Partnerships and PFI
(looseleaf), 8.039-8.056 (concessions); A. Brown, "Getting to Grips with Aggregation under the E.C.
Public Procurement Rules” (1993) 2 Public Procurement Law Review 69; R. Cavallo Perin and D.
Cassalini, “Control over In-house Providing Organisations” (2009) Public Procurement Law Review
227; F. Hausmann, “Public Private Partnerships and the Award of Concessions” (1999) 8 Public
Procurement Law Review 269; T. Kaarresalo, “Procuring in-house: the impact of the EC procurement
regime” (2008) 17 Public Procurement Law Review 242; U. Neergaard, “Public service concessions
and related concepts - the increased pressure from Community law on Member States' use of
concessions” (2007) 16 Public Procurement Law Review 387; P. A. Trepte, Public Procurement in the
European Union (2007; OUP), chapter 4; K. Weltzein, “Avoiding the Procurement Rules by Awarding
Contracts to an In-House Entity: the Scope of the Procurement Directives in the Classical Sector”
(2005) 5 Public Procurement Law Review 237.
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HM ST T 22 45] C-411/00, Felix Swoboda GmbH v Osterreichische

Nationalbank®3,

BRI e SOt SR i JARAT I RS IR 55 & RIS R o SRAT 5 TR P
17 B S5HR 2B BT PEE Sy, AR ERSS G RZ b, R “ SR 5 i Bhia
k357 . Swoboda FaRAFIE, & [F 3B A5 LRI RS HAesh, Bl
AR5 Z o WEBER R, A7 2 2R 2 R R R 552 2 H IR 28 2 0 S Bl
ARG, MRIE AR UHERE 73 A8 — N EEAR S TH], HEBRAZ IR & 7] H A REAT 13

3 Case C-411/00, Felix Swoboda GmbH v Osterreichische Nationalbank [2002] E.C.R. 1-105670.
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R EITEM, DEMMRIRSS) o FFEAL AR RS PR AR UrER R 73X

423 “BE” &F

AREFRNES 7 TR ARG EH T4,

al

HRE IR E R T IR, WA ZG R R, R RS
BFE GELH 1 EH KA IO o WABIBEM RN GR, B3 s ik
Hro = ACEE M A TR “ 58”2k

2004 £ BiEES TRBYE FEA WNE . B2, BiaItifrliE4
MEEA TREMRSHEFEA TH#RAE, H—5% (2 ) B=K 21X
FERLER): “— D RILEFRIRS X R TR A I =0 3, B4
A RN AR ARG G 7 ZIER-RERY], 2500 NIRS & F 2T
MR, MARIET RS 5 TR HMER R b 2/, BEFREH EERS
PR, X BRSS 5 TR BRI E N AT S8 e 2 HIE R . XAESR
] C-412/04, Commission v Italy. F# A T K. XKW, BEERIMFRITE
FIER AR EEE R, WH, TSRS A E R 26 E SR 32 H 1
—MEEREKRMC.

14 Case C-76/97, Walter Tégel v Niederésterreichische Gebietskrankenkasse [1998] ECR 1-5357.
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(55528 , Bl CPC7524-H M L&) #ER%:, CPC7525- 5.5k M iR 55 A
CPC7526-%; A H A5 ik %5 -€193,000 1191 TE O AR IE FH T B0 Ao IR 55 I BT f 28 2.
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5 A. Brown, "Getting to Grips with Aggregation under the E.C. Public Procurement Rules" (1993) 2
Public Procurement Law Review 69.
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and Macfarlan Smith (“Evans Medical”) [1995] ECR 1-563.
18 Case C-252/01, Commission v Belgium [2003] ECR 1-11859.
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19 Case C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria and Herold Business
Data AG (“Telaustria”) [2000] ECR 1-10745.

20 Case C-382/05, Commission v Italy [2007] ECR 1-6657.
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NIAEA R, XL A R R] e R AR AE SN U AT 55— A 5 A FEH U RIR AL B
BT SCR I & L9 L, PRSI AP RS 258 —. 2
B NZAF TR BE TFEU 1B HiE s N R3ed; —. RERIEIESRIT
BRI LR R AR .

4.2.6.2 RSB RNFFFETEN

ARG R R = NS, AR EAT 55 T EBUNL 2L, A X RS &R
UBCHERR . XA, 1IN ZR A FEH U AR A B8 2 e 55 P (138 ) SRR e 55

4.2.6.3 HEEFREHHEI &R

PRI NS H R4 A S SR I ST Bk 55 - A JLER 1362 fevF =5
T3 M) 25 2 2 R ) K- £ SR I SEAR-TE /i 4% M %, ST S5 & A
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M 51 BB B R N A AR BN 7 SCHU ) B HAR A A B B A
TR ¥ 75 T B2 LT 4 1R 2 A W S AT I LR RO i A 6 R £ AR A 55 - 41
R, STTBUR & WAL EE 2 m] RO A 37 BUR SR BBt i R 55 1 HLIX
FERENE BOL R AN AT @t - A ZINIR ST, P BN AR I I R P g
£ % KR RESRAT R 28 BUE BUSHE IR, AN 5 5 B 55 AL 58 4 2

RRHNEBE ML E »  BUFRIETE 51 AL R _E o 3d A A T AU R AR & [
T — A BRI & R BT .

— PSR L 2 A AN A TR AR B AT IR A (R Tk f AR A F2] T s
Jit £ TR S 3 FH - R IHVA e RO 98 51D o

A A 2208 R BIHENLAG BRI T o FEARITEOLT,  AEAUAL A R
PR BE N N BRI P . FRYE TECKAL HURIE, ALK A BRI B
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D R EAAEZHFEN DT EAT N FE XA T A S E CEAT & F 2
FRAAR” s SZAF L 23K 5 [R] () E AR BE WS AE & [F) H AR A g S v A B2 (0 SRS A T (i

& i B ARES)

i K AL B SCERAVE & FBAT R L FH N ATHA KR
TECKAL T IR P BRI 25 20 AR PRXE RS, L ist: 1,584+ C-26/03,  Jitith
RS #1A1 RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft Termische
Reatabfall- und Energieverwertungsanlage TREA Leuna (“i 3515874,
BRAE & [F] P iR 2 A /AL R 2 A8 7] RE FELAS &[] O WOR) JB AT o 2.0 <A FL oe Ak
FAERANE T, BRINERE U B B AT & A RS IR I AN S0 ) #8AS BERE i 35
TR 425 1) 5 )« AEAS T3 B ARSI ) B A2 1) A 2 — M HLA BB A
o 2 A F E A 1009%4E 5% 1. 3.Case C-340/04, Carbotermo SpA and
Consorzio Alisei v Comune di Busto Arsizio and AGESP SA (“Carbotermo”)?®,
R T A AL T oD Bl R 2 5 Wl 2 ik = F 52 B R3] 1 1 BUR
100% P Ak, Wl mmoE il ad 2 07 s JIA 06 71

A —7Jj1f, fE£ Carbotermo(paras.37 and 69 #|¥k) R, KL%
(0 B SR AE I b 352 S i 07 AR Rl L # I ) 344, ldn,  JLANHB T L
PR BTV BRI IR 2%

{E Case C-295/05, Asociacion Nacional de Empresas Forestales (Asemfo)
v Transformaciéon Agraria SA (Tragsa) and Administracion del Estado
(“Tragsa”) RUHBREW FAINLL ik fl. N T Bik—0 3, /£ Tragsa &, Bk
MEBE FAERIR, — AN E R L 100% 0 BRI B ek Hoft 4 7] 3244

[ Case C-458/03, Parking Brixen v Gemeinde Brixen (“Parking Brixen”) [2005] ECR 1-8585.]
2 [ Case C-26/03 Stadt Halle and RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft
Termische Reatabfall- und Energieverwertungsanlage TREA Leuna (“Stadt Halle”) [2002] ECR 1-1.]
% [ Case C-340/04, Carbotermo SpA and Consorzio Alisei v Comune di Busto Arsizio and AGESP SA
(“Carbotermo”) [2006] ECR 1-4137.]
% [ Case C-295/05, Asociacion Nacional de Empresas Forestales (Asemfo) v Transformacién Agraria
SA (Tragsa) and Administracion del Estado (“Tragsa”) [2007] ECR 1-2999.] (para.57)
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R FERE R R A0 . IR T A AR 190 A5
LIS R 1516

C-324/0, Coditel Brabant SA v Commune d’Uccle and Région de
Bruxelles-Capitale (“Coditel”)*’ %4, Wik & Bl TECKAL Hiid -4 1
BRURELE 1A A, HARK) HEHUA A2 F] B XS HhTr il
SREH AR SR AR AR . XK Z H BRUTETE {EArHY, G 1
TR AT . BRIERE A BRETE BRI B4R ik E 70 sg A3t
AR I HACGR A LSRR 2 AR AL BT « BRI 1 HH IX S8 TE 5% T 2 U0 (R Y
MR TR E o XN 2491 R B T BRI RE 1E A0 [ 5 J0RA AH DG E 223K

S B AES EARCEN U A BRI & N AT I R R 1, XA
X FEW N ESERINSAEE ] A7 —SEK (Blin, il R, HdA
TEED ZICEUFI LT MRS HE (PIanBORF ZENRAL) ST N S,
WU ZEORUEBUR & R o D55 B3 AP, 1L KSR B8 il AT 1 JF B 2 a5 il
MIA? HBUFBAT & R T BURAS 5 2 BAZAETR 51 TP A3 BI7F R] 508 W7R AR W

A2

Case C-29/04, Commission v Austria (“Modling”)%, B2 Rw IR 7 24—
ANHURBEST. T — NI ST B SR SR % 1l AL A 0 B 35 BRAS R SE FH PN 4 5 RO, 3k 2
] B () R 1 48 51 1 SR

AT R ) E 2 A L E A AR BRI, (HR 2 e R A IZE
AR AE ANAV s BRI BLE R, RRHVERE 1R = AR S 20 B
FERXANA R, WOV B e 2 fE PR I AN & AR AL o, AMTAB S[HE B2 ]
FERNBIR, BT AR S BB NI H A WU IR S AL R AERT, 3X
FERTLOGE R CHIgRA52E 30 BO AEMAMANTAS SRS (5 31 BO ; JfFH
NEVEATBOTRNTEA (57 32 B JRARANREE FH IR B Yo BRI e s HhAE
N SRR FA N R A S 52 U 205 % TFRFU (808 /T ARSGHR 91D .

21 [ Case C-324/07, Coditel Brabant SA v Commune d’Uccle and Région de Bruxelles-Capitale
(“Coditel”) [2008] ECR 1-8457.]
2 [ Case C-29/04, Commission v Austria (“Madling”) [2005] ECR 1-9705.]
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) MODLING %72 BH AN SCHEBe S A 2 11

FEAR 51 B TR O BR3FT 2R T S A SE AR R T e At 5 A 56 &
I ERRN, VA EZ G (i, e S F K — G e L5 Bl il ) — AR
)

¥
E
Z
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m

I $E 21 [T EURF PN 358 R SIEAR JB AT A [R] 2 i S R B 5 i
£ TRAGSA 1M .

DR SR ST IRF R g 25 sk 5 R 1) R AL A) R 58 R g B ] [R5 A TEFU, - 51l
TFEU FIAH <38 51 34 K HTE TECKAL Fl— R 51 3% R MU P BRI B3
Parking Brixen Z# 7 FFi&H 7 LA BRI, 5, 7£ CODITEL.

4.2.6.5 EAFERIAILERITE1E

BRI B (1 — L 52 1 o B 1 AU B L A SR TR IR 51 F Hik
A1E TFEU 25RO T, JTITH Jydess HAl i 23880 mu BARA 15 B
VWAL BUR R IR T A 4 B f1) R

Z4] C-523/03, ZRRFE/R 2. ERANETFRWE| TFEU IU N2 258 %
(IHATEC 5226 %) , ZRSIFE/RZL . ENKRKRE T ESRI RS K
TR BML o TE TG FE HE XA, AR S PR TR IR %, fEk BRI 4R AL T X ke
R IR0 53 W 4 0 2 A2 T IR AN B WA AT BURT R 48 51 455 i H sy HLix
NG TRIVEEAT 44 HEFR 51 AR AR F T 1) 2% SR S U BAT A 5 IR 5 D s i i
1RIL T 1E TFEU 28 49 4 M55 60 2% (IH N TCE T8 43 4 M58 49 45 Ui FHIE
ERE S

XRHE T I] T Z 53 2 B R A 2R D3 22 A SR A 2 W8 ROAIE H 1R IR I A
KT o BIRZWAFRHAIPIAY LBV LS5, ZNETHRMNAR AL
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B MRS A2 A E R MR 2 RS A RATS . REW S
SR B R4 E AL G HABH LR o« RRIVERE N R 03 2 4 78 70 BOUEH RAIE B 3
SRR E D AE R CIEU AU W21 SEAVEE RIAU ZAR BEIXHE ik
559t HR 2 B on B AE 2 36 & F AT S AT 3B SR 8
35 # 37 B o HAHUI L R IUT BS54 3 1 B Rr A BEA AL A UE TR I
JIE R TFEU IR A& F 5 37 BD .

RAHRA—E U TR T RILE R TFEU BUR FEH SR EAE, H
e BV TR SE AR AR E B S5 2K & R AN TFEU TR, BIAE
PR [F R S5 AN [F] 2 L ARG | I BCSCRE . 288 DB IR & B 3R, BR
WNERE A 8 BT R TAE M AR L@ S S RIRIR 31, #BOA AL
TCEU JEFEISMA . BRIEECR A RERIRJT T, a0, AHSCREREIR, BlinsJy
WBCLFFRERE . R A EARER TR Bk 55 . R T, HAl LA R 55 A1
FRSG SR 7 b, BRI A Z B LA B

7£ C-480/06, Commission v Germany — %1, B 5 — A AR 1
RGN A FHEBANNEGER. XANREFRWEEE Lower Saxony Fl
Stadtreinigung Hamburg PUAMTEUX 2 B ) 20 S IRVIACEE A A, SR TIZ A TR 3%
AARATBR o XA, T RSNNIEAE R NAZAEIR ST 56K 92/50 4
bR, MRCNERE IR |2 A S IR L, I8 R 3 — 2SI SR ) 2% 1) T~ 8 A e
J3 FH IR BURT A AR 2 (8] o BRI BE FEAS 51 1 AT AT — SRR AR X AN BR A Sk (10 2R it
& A A SRR B A1) S WU R R S SRR o R, — AN o S S 77 A e I
HoK, G VERIR G — AR — 5653 31 55— FB 20 B R b ORI ] BB K, 40
Ui, — MBIV A LIRSS AT N R S, R % & (R R 8 5 PR A A P 2
KiEF“pooling” X FE 45 AL, 1% Tl i th — AN A TR &I W AT Wit 2 A7
SR . X WVFRERILE — MR TET AT 2 B EAT N i o

SR, 2 FORBRMERE R AR I 7 — AN Fsk, WEZE R NAELES
Stadtreinigung Hamburg A & [R5 52565584 AT BUX 33N SCAT I, XA
£ 4% % Stadtreinigung Hamburg itself B & (I P25k, (A EX 8 X 38 46
WO = A A IR — LR B BT, FK A 29 30473 Stadtreinigung Hamburg. )
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BRI [ 388 " (1 S e e B 7 IR — AN OB PEAT B X 4 B WA b 03T 57
£ [AI#E S Stadtreinigung Hamburg H 5 25 1 A3 o] g8 1 Wk R K8 26 B AT 1
JRPATRTC, BRINERBEESRIE, £ AT R, AT B 8 1 3L [ e IF
ANTI 5 J T AR ART R N ARHEAE g SO 8 R 38 4 8 — — X KM= U AT N
FIREARSZ IS R AL FENLRE . X VF R oR T L RIWMETE XIS Bl 9 32, T
H & R4S 3) 1 58 2 5903, T3 SE R IR L5150 H ) S22 WA Ged 5 — A
AFEEEAE, R % F A — N A IS X SRS R . X2
7% F 1 kX — A PR X3 A 1105

XANEFARTE T — A X FE B a5, R b 25 R 2% 451 o 1)1 SR BR 1,
IM7E H BT, TFEU 26115 % FIFERTER, B MBRINEBLLE A e fi A 3k
S S5 A — FECR I H R R FH I Bt 350 A A e e 50 SR DX el A 4t ok
i), TFEU 56K T HIEBIIESRREH. D

4.2.7 U — AR AT REBERLFE

B2, BRUNVEBEE ] T BRI 5K, AR T TFEU 1
KIBFHIX . B SR Case C-220/06%° BRIk A S I— I, X242 74 ik
VR AL E B MBI 55 I8, A5 AR PRSI BURE 31— AN Al X 8 R 45 2 60
o I PR R ar A0, DN RS SR AL R A GOl BT P se 4 il b, Mik R
—ANATREHI AR S5 HE R I, BR B SR LA RERE G « RAEIZE TR R 2 — 1
B SR A ], WV OB E 3 2 4 i R A i, A SR U AN REAEAT AT
UL IE 5 B AE T3 R 1 — AR —— B A A e — AN E R A ]
—— SR A TE

% Case C-220/06, Asociacicn Profesional de Empresas de Reparto y Manipulado de Correspondencia
v Administracion General del Estado [2007] ECR 1-12175.
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BHRE AIEIETIES: 2004/18 —ATELHTE 1 B )

5.1 ARHERIBEA

PR R 2% B A XA HORFAE , BITP it CERER 55 ) Fiieg A2 HO B HE & RE RS A% 32 1
FHEEWENXKTIRE, LSRRI E——fn, UK -
PR B (RT3 7™ i ) B IR B A BB S B Sk R SR L A AR 97 XA
(IR KR R S o AREIE RZ A BOR B RIHRFIE, B0 s e T B (1
wn, EHFEIRS .

— 5, FRERTRE R BN, W R R S A AT e LUK, 22
WAGER; H—J7 0, PREWEsmE R, BIESRS e B 5K sl X ) 8 & 1 7~
i W IFF S AR AR o

PHEAT N 5T 5y B &2 R AT AT LA R J LA 2K

i VAHEES: A AR IOARHEAN ], AES - E S BB XTI A A A
RE A HAth [ 2 Bt X 59 H

iy PV EE AR RIVAE AR VAT AN [ 9 ) PR 1 P ] S Bt X, A ] i X )
SR e 3 A6 1] T AR 4 A [ o it X A v i B B

i, AR R R B bR T 1, Rk 7 P s
X, P2 IOHAR 2 T TR (WA FfS e (R B Bk o
HOMLZE 440D . R U RN R B S, BT AR YR S
SR AR

L's. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell), chapter 17; S.
Arrowsmith and P. Kunzlik, “EC Regulation of Public Procurement”, chapter 2 in Arrowsmith and Kunzlik (eds),
Social and Environmental Policies in EC Procurement Law: New Directives and New Directions (2009; CUP),
pp.59-67; M. Sieverling, “Choice in Government Software Procurement: A Winning Strategy” (2006) 15 Public
Procurement Law Review 338; P. A. Trepte, Public Procurement in the European Union (2007; OUP), pp.272-292.
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5.2 KR A RRE I — AR

AT BRI AR 2 ComPEB B IR At SR 1 B2 5 BE 22 (1)
JTEAEAE B BAEAT o ) VA vt , R i ] R b < IO 1 L 5o - R0, 1969
IR B PATE 2 BT AR I 30050 T R A 5 i) PEARAE IO i LT UK . — Bl oy R
1] 2l 0 2B 13 FH A ] 5 iR ) L R o SR 5 V2 Rt i B B SR I =
A Sy BE&a . SR :

* I8 RR B AR HE PSR — AR R MR AR, XR IR AR E R BE7E
AR 77 o

(5 P DR S T A A A P B SR IE RT REFE A BT

R, 7E 1985 4F, KRR LB X T BENETmlaEd, B
WA e R T e R W DR R AR R T e IR I — vk, R A Y
HURFE = S VAN ER, 2241 “ BEAREER” U T T2 e Bk . X L4
4 (like those under i) above) 18 & 1% B H Al ™45 () B X bR e, & T2 e
XA BEARFE B AIHR AR E SO R R | B[] 2 Al ) BESR 7 i ) % AN [R] AR
B, FTLAFE M R PEREbRUE: 7 S 4RTTFERE 2 A 15 E

TR R o 1 AR 22, DRIHE R B2 5 e 2 T A SR I TG — M
55, EORIXEENUMGIT AT S8 ZOR I E VRGN BB VEARHE. | R Hla&E 7 i
DR AT X SO LR AT 1) BRI B, 82t T AR 87 AT 5462, Bl
Ao FLA 7 T REAT B4R o — ELIXEERRINFR S F 15— dh, A MK 25 [
AR AR G [F) 77 b B [ SR bR o A7 STiAf b 1) BN LA AT

*CEN——FRIMNbRETR i 2
*CENELEC—— RN HL TR R brvE LR b1 4>
*ETSI——MIN EBAS brifEtb i 2

i1 CEN F1 CENELEC AR (AR #E ) 32 B8R 2 ENS, ENS J2& [E Kb 2isL
AR E . 1 ETSI AR AR EFR N ETS.
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VIR ARZ BV, FFA SRR A U A s AR . £ S XA
Fhlr, EOCH R B =R G EEAe GRREES | PMVEER NG G BEL ) HRATHE
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fEZ45120/78 #1, El Rewe-Zentral AG f Bundesmonopolverwaltung Fur
Branntwein ( “Cassis de Dijon” ) ZH, FRIMERE G 57 ) vl 21 1L BE 2
. PR — R rh, BRABCEST T — R e, s AT DAL S5 i [
vRURaE CRE, 77 T2 S ) s AP E AR D, IR A X — 7 S R AT DA N
FABE S AR IX LR i BRI E AR E 5, IR amivl P g 1 TFEU f5
34 % (ZHIY RRMILFEIARZRZT) 28 28 %) OOyFEmIMmM B i) . #h)ih
Ui, BRI S R S A M A RRE s 53 A — ANk B S bR v R AN 2 06
FIRY B T A AR 23 R D V2 5 FHJ

SR, IR IEASBEA BUR VAR E bR IS B 5 5 I BE 22 A A
AV B 36, AR AT DA eR e s 1 1 L S e o RN AT B —
Ry FH AR, T DA I8 A o AR B &2 (1 ) R o S A 34 5 {6t Y R B o P A 4 14
H X AE 57 5 2 @ B R DI AR R BE 22, 5 T X — 18, £ CEN. CENLEC
RO A SRR $ L IR RRIH V2 bt AR A, R 28 B o B0 Bl e B M
bt o BRBEZS o A AT\ 90 R % e 138 A FH RR AR A, RIASEAT Ml P 35005 e 2
SRAT FH X S b

5.3 AR HIEFIARHE R
5.3.1 #R

STl g, RRMHIE T s EbRE, Ll Cassis de Dijon —Z )5 i
LT EACGN RN, AU RE T H T, WARCKHHES) § BUFRIW 7. H1 itk

2 Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fur Branntwein (“Cassis de Dijon”) [1979] ECR
649.
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5.3.2 TFEU (TFEU) K3l

TFEU X T & Al SR A S I e 56 S PRy TR 2 1 BB Rt o 7 22
RS, XL JFNAMEN T RIWR W LG FH, SEEaBUE &R, 5
Hil, BOCFERLY REESEARIRE. (ZRH=%

%, TFEU HLCTAEIE ARG i Z 5 FrBl i S A RUE (R L (B
11T 6B 55 34 2% 5 56 SR LS T I CRRNFL R4 25 20) 56 28 26H1149 %),
A% 11 T I Bt ) xR B R AP RGN E 2 AR B TS . LR
77t 235 )= o ) e D 0 v P 0 2 —— L a2l % Do o 1) s LAY o) 1
Aot ——15 s T3 U 2 A i )

KRR T X650 (Dundalk) % H AL B SR FF K — B U 55— A0 1
RO, FERAG T A, R R B R R R R TR R 22 1 S v
Bk RGMEFI. WOMNER S BRER T TFEU 4 34 & (IS (34
R) 528 %) o SUEHE A /R 2 AR B R ORI, (SRR
(R AR AR e OB, /R B T WA <A P, TR
DL B RRAER i (ARG I, X <SR & BRI, B
TGN “FEE” , AR B Bk B 7 R B2 S R 7
e TRTE 2 7 5 b T Bt

3 Case 45/87, Commission v Ireland (“Dundalk") [1988] ECR 4929.
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FE77 iRV 2R N Ry, PG I HE NI AR Z R B HE B, R 52
FIBEAG Sy SEFIX— %, Keck ZE° A RELH) MR AR LF 51 7

WG IR L3R SR8 8 IR 50 1 B 5 RLARR] GRAE B E 221~ FA 7 i Dh BE LK, B I A
(i) RAE T TREU R AT 2 & [F] oS 17 dh DU B EESR AT, EEan— >
FE DA IS AE T A AUE B bR — RO RN, A FERIEH™ f—— a4
TR 2SRRI BRI i —— R AR BUR 5 R, 8 TR
HIT N B, RAALE TFEU RIRFF N B0CE 17 & o 1 25K i Ve 43 7o
VRIEAT . PRI, SRRBERFTEASRIIMYE, 7 24E TFEU X+ A3t AT
FRPFRE RO, RIS 2 A b v

(HIE, —FHEIHINHN, XA 2 Arrowsmith and Kunzlik )5 2518, ]
A, BRERERE WATFAE — DA IR N —— B3 B SO e, (B HAFAE TR
EBLR R HNE T ——RIEIX — R, BURF A ESRAS X T35 N W B S,

4 Case C-359/93, Commission v Netherlands ("UNIX") [1995] ECR 1-157.
> Joined Cases C-267/91 and C—268/91, Keck & Mithouard (“Keck) [1993] ECR 1-6097.
® S. Arrowsmith and P. Kunzlik, “EC Regulation of Public Procurement”, chapter 2 in Arrowsmith and Kunzlik
(eds), Social and Environmental Policies in EC Procurement Law: New Directives and New Directions (2009; CUP),
pp.59-67.
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7 Case C-489/06, Commission v Greece [2009] ECR 1-1797.
8 Case C-6/05, Medipac-Kazantzidis v Venizelio-Pananio (“Medipac™) [2007] ECR 1-4557.
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ZARAHIE TR T EEESFR TREFSZREAN . thal, A 0B S Mk
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Frig S AES 2 2 BIER R i) = AN SR
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OSP4 368 P55 DU AR 3 R TR D ) o
® BT ARRAR 4 1 B SR

® YR RHISCHUE I A B2 AN 55

! See further S. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed. 2005; Sweet & Maxwell),
pp.424-432; S. Treumer, “Technical Dialogue Prior to Submission of Tenders and the Principle of Equal Treatment
of Tenderers” (1999) 8 Public Procurement Law Review 147; P. A. Trepte, Public Procurement in the European
Union (2007; OUP), section 1.31-1.34.

2 Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR 1-3353.

% Case C-87/94, Commission v Belgium (“Walloon Buses") [1996] ECR 1-2043. % Case C-243/89, Commission v
Denmark ("Storebaelt") [1993] ECR 1-3353.
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“ Joined Cases C-21/03 and C-34/03, Fabricom v Belgium (“Fabricom”) [2005] ECR I-1559.
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5 Case C-16/98, Commission v France [2000] ECR 1-8315.
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6's. Arrowsmith, The Law of Public and Utilities Procurement (2"d ed. 2005; Sweet & Maxwell), chapter 3.
7 Case T-203/96, Embassy Limousine and Services v European Parliament [1998] ECRI1-4239.
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8 On restricted tendering under the Model Law see S. Arrowsmith and C. Nicholas, “The UNCITRAL Model Law
on Procurement: Past, Present and Future®, chapter 1 in Arrowsmith (ed.), Public Procurement Regulation in the 21
Century: Reform of the UNCITRAL Model Law on Procurement (2009; West), section 1.12.
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9 See Arrowsmith and Nicholas above, section 1.11.
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10 see Article 22, discussed in S. Arrowsmith, J. Linarelli and D Wallace, Regulating Public Procurement: National

and International Perspectives, (2000; Kluwer International), chapter 8.
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11 see further S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell),
pp.440-448; M. Dischendorfer, “New Functionalities of the SIMAP Web Services” (1999) 8 Public Procurement
Law Review CS 1; T. Laudal, “Advantages of a Common Product Nomenclature in Public Procurement” (1995) 4
Public Procurement Law Review CS 112; T. Street, “The Common Procurement Vocabulary (CPV): Development
of the Community Nomenclature” (1995) 4 Public Procurement Law Review CS 86; P. A. Trepte, Public
Procurement in the European Union (2007; OUP), sections 8.02-06; T. Westphal, “European Tenders on the
Internet: the Policy Context” (1998) 7 Public Procurement Law Review CS 151; R. Williams, “Proposed Adoption
of Mandatory Common Procurement Vocabulary” (2002) 11 Public Procurement Law Review NA 19.
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12 see further S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell),
chapter 12; S. Arrowsmith, H-J. Priess and P. Friton, “Self-Cleaning as a Defence to Exclusions for Misconduct — An
Emerging Concept in EC Public Procurement Law?” (2009) 6 Public Procurement Law Review 257; M. Gabriel,
“The establishment and participation of bidding consortia in award and review procedures in Germany and Austria”
(2007) 16 Public Procurement Law Review 174; G. Hayken, “Comparative study: the evolution of oranisational
conflicts of interest law in Europe and the United States” (2006) 15 Public Procurement Law Review 137; E. Piselli,
“The Scope for Excluding Providers who have Committed Criminal Offences under the EU Procurement Directives”
(2000) 9 Public Procurement Law Review 267; H-J. Priess, “Distortions of Competition in Tender Proceedings:
How to Deal with Conflicts of Interest (Family Ties, Business Links and Cross-representation of Contracting
Authority Officials and Bidders) and the Involvement of Project Consultants” (2002) 11 Public Procurement Law
Review 153; P. A. Trepte, Public Procurement in the European Union (2007; OUP), 6.31-6.92; D. Tryantafyllou and
D. Mardas, "Criteria for Qualitative Selection in Public Procurement: A Legal and Economic Analysis" (1995) 4
Public Procurement Law Review 145.
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[ 5 24 JR B 0 2 ) L6 2 BB E——i B AE SR MR . (541
27-29/86, S.A. Construction et Entreprises Industrielles (CEIl) and others v

Société Coopérative "Association Intercommunales pour les Autoroutes des

Ardennes" and others ("CEIl and Bellini")**%4 26-28 Bt. W, UL HIMEA

13 Joined Cases C-226/04-C-228/04, La Cascina v Ministero della Difesa (“La Cascina”) [2006] ECR 1-1347).

14 Case C-213/07, Michaniki AE v Ethniko Simvoulio Raidotileorasis and Ypougos Epikrateias (“Michaniki”)
[2008] ECR 1-9999.

15 Joined Cases 27-29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v Socié&&Coopé&ative

"Association Intercommunales pour les Autoroutes des Ardennes" and others ("CEI and Bellini*) [1987] ECR 3347.
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Gebroeders Beentjes BV v Netherlands (“Beentjes”)%&. © T I 2wl /& 45
A AR S 72 B 7] W0 95 vHE A5 A s 491 2 T 5 e 6 B R SR AN B i - U 2
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X LA R UAE B 1 WO 2 Ry T AEESRAE OV IE W AR e Bt L.
P B T E | AR 4%
XT 2 N BLAT 2 03 THH AL B 5
i 2% FAE A e B 2 = AR B SR AR 55

TEA RIS hrdE Az, 2R AN BE B 45 2 F1 WY IR 22 A B AT IR 3 (5
1 76/81, S.A. Transporoute et Travaux v Minister of Public Works'”) ; CEIl and

Bellini; Case C-71/92, Commission v Spain*®)

16 Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635.
17 Case 76/81, S.A. Transporoute et Travaux v Minister of Public Works [1982] ECR 417.
18 Case C-71/92, Commission v Spain [1993] ECR 1-5923.
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19 For the arguments see further S. Arrowsmith, H-J. Priess and P. Friton, “Self-Cleaning as a Defence to Exclusions
for Misconduct — An Emerging Concept in EC Public Procurement Law?”” (2009) 6 Public Procurement Law Review
257.
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7 HEBR—L2E EVMERUE (BOM . SRIREE B IR N, XA 2R 2 R
e B TR R o RN B P B 25 10 72 A B LR ROR AT A R B R iz
IR FTamiA. (68 B

MBI, 1EZ 4] C-538/07, Assitur v Camera di Commercio, Industria,
Artigianato e Agricoltura di Milano (“Assitur”)?°rT, RRIHIERE s 45 3] S0 HER A
PRI G RIEAR N (Ban: FraBl B bk R 65 137 W EEA A 455 18 R
() DAY 388 I 2 I 7 A (R AR o SR, ZERRIVE PR 4k LT T A2 S SRR
HIBERR N TR R AR N E B K 5 1 58 28 L RS 7 FEAN S M FbR A2 P 5 A R
P

TERE: EMIRNIPOZE R —DARIE, E4LH “5@&” XA HEE & HA A
FERORSET ) WSS HIAL AT 45 S5 € HOARME_EoR AT & 25K CEIIRRINIERBE T 1
CEANETERT ) B ERIHEER A AT AR S BRI EIE.

20 Cases C-538/07, Assitur v Camera di Commercio, Industria, Artigianato e Agricoltura di Milano (“Assitur”)
[2009] ECR 1-4219.
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21 Case C-357/06, Frigerio Luigi & C. Snc v Comune di Truggio (“Frigerio Luigi”) [2007] ECR 1-12311.
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22 See S. Williams, “The Mandatory Exclusions for Corruption in the New EC Procurement Directives” (2006) 31
European Law Review 711.

23 On the experience in New York on this point see, in particular, Anechiarico and Jacobs, The Pursuit of Absolute
Integrity: How Corruption Control Makes Government Ineffective (1996); Anechiarico and Jacobs, “Purging
Corruption from Public Contracting: the Solutions are Now Part of the Problem”, (1995) 40 New York Law School
Law Review 143.
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6.5 AFFRIBRHIMRER: KNBAR
6.5.1 RIBATHEF: AFEF

NITREFHIPBRESE (AIERBIEL) FIRUE.

24 gee further S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell),
pp.455-481; P. A. Trepte, Public Procurement in the European Union (2007; OUP), section 7.13-7.26; S. Treumer,
“The Selection of Qualified Firms to be Invited to Tender under the EC Procurement Directives” (1998) 7 Public
Procurement Lau Review 147.
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FEIRFE & — N ar e d, fEZ M C-225/98, Commission v France
(“Nord-pas-de-Calais”).®, WHEBEREL 17— PINs MU 14 4 5 i RE
WS B —— R LA A e —— A A EREAN G, H A ZREGF S EE PIN
A JEAE oV BB HH A B2 BE R FH ek s TRD SR 1) R e BB o RS BRI, XK
FEIHIE L TR, B UL, BRINEBEAE A4 b (L 2 58 A AME 4 1

25 Case C-225/98, Commission v France (“Nord-pas-de-Calais ) [2000] ECR 1-7445.
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26 Case C-360/89, Commission v Italy [1992] ECR 1-3401.
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21 «The Selection of Qualified Firms to be Invited to Tender under the EC Procurement Directives” (1998) 7
Public Procurement Law Review 147.

28 He also argues that this is not ruled out by Case C-360/89, Commission v Italy, since he does not consider that
that case unequivocally deals with choosing between suitable candidates, rather than simply with determining
which are suitable. However, it is hard to make such an argument since in para.21 of the judgment the BX#H7EFE
is clearly addressing the legality of the “preference” in the Italian provision that applies when there are more

undertakings than the authority wishes to invite.
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PR AE TAESR R 93/37 . EIXANRPIH EBS H R # S 5H M0

Rk #% 5 ML LR T B 1 7 o [RIN 36 2 YRl AT TR 40 il il 51

25 AR, RGBT HENBARBE RS XA R RS — oL

155 =T SR BEIITT 0 RGUR TE . (B RX AT 70 RGO B [k NiEAT

NIF o BRINERE PHEIXA A “AESERRAT Sl DA ME 1 ARHE DU T

WHRAE I 3EhRE ", SETIEWI— AR, 2w b ZRAE A A R,

B AESERR SR R o RRIVARE BEATIELE, HRAE PR HE N, o248 5 T

o3 HIHEIL , A5 2 G518 1 A R0 L e AR vHE AR 325 WY 1) o I 7 B3R 4T R

IR o (ESEIX AN IFATE AL, DSR2 E N 1 g PR 2 sk 58 B JF

NS IR L RRINIE e SR A R 15 B BEAT 1Y, X L8R B A 1 e U o (R

RIBAAEFTT 6.7 T 2N

KA R A A R U 2 P 4 S R D A B ) 2k B BT e
1A RN R A B v s W A i B B2

HUEFFAN 5 42ii 21X S8 SR R8O 48 3 R RELAE T, TH B3 3 )

BT TR PP e PR FAG , (E2F TR 2 S R 1 LANRe R A HED,

ETRBI . £EFE T AP AR ST B IGER AT R AR VE R X A 2 S B R . H

29Case C-470/99, Universale-Bau and others v Entsorgungsbetriebe Simmering (“Universale-Bau™) [2002] ECR
1-11617.
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& 5 WY 5 B 1) — Sy el 49 0 2 SR - TR 1) 22 Jh B B 1 7 9 R AT VR R )
B (3% 6.7 &) , XLLFRARRIE Universale-Bau [17EHT ) k018 = I
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6.5.2.7 RiZ#E

IR B N 1% AL RN SO R A BRI A R (A X IR S, =R
44(1)) o Hor—uu(E L ABE S — F A (AEXIEIE S, B 44(2),
T 44(5)) .

6.5.2.8 FLHR I IE]

RIEFEVRERE, BT BRI L T 70 2 bR 1] (1 — B 2 A, 05
IRELE AN 40 REFIRTE . (AFLERIEFEA) %6 38 458 3 70 A
FRAEF, WERSERT 24258 T &M PIN A%y, XA pRGI AT LYa%e . 78
XAEN T, — R3] 36 K, (HAWRA EMUMFE, 1F 36 RERK
B4h, WAl PAF) 22 K, 540 SR R P R Eb A T B

MWRYE (AERMTEL) 27 38 2620 4 3K, WKLo vr B th BRI U5 A
RS0, IR AX— IS BRI AT DLk 245 5 Ok, AUHEAE 22 RAGHEA E.

FEMRBIVER IR, SRR LU RED T 10 K, (AIERIBTEL)
%5 38 2% 8 F, XX — AR BA IR HIRIE -

FEBAT AT PIN 2 5 BORE P RN Te) BRG], A2 AR i fo i AR SR R g AT 1 A
25, BRAE T AR P ) i Rt e BR 1 o

DT FEBRRE 7 B fo I A ] U

XA—N N THEMs &4 H1E BEHR I SR IAE U BIRRAS, JR0A T4 b 2t
AT e rd A . This is a modified version of a dagamorigirally produred by
Achiles Information for the THEMS system we are grateful for their permission

to use it here.
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6.6 AFFFIRGIMIIFER: REFHI\FBIRY

HLERFLLT, PR NTTRESIRAE — AFT & B RSO EOR AR5, 2 Ak
JFESRANT CHIARAT SR AR B2 A ), BEARRR Fy BRANET (B ndsehr ik
HHBRBRIR D o £ FCVF B ZRRI SR B ik 2 732 B 48 AT & ORI bR
Ml E, IEP RVF 2 BRI . R ST, — AMERR I ST [
&y 4T R SEARPE 132 BB 28 AT EOR BRI B GRS TRES O EA ]
fim 2 A R S 1AL

XEATF & BRI A LR JUR AT BE IR R3S 5 3K
HEFE 1 FAR B ILIORA (MR NAREHIA R BR )

BFE2: MR PBEUETTE TR, Mg, Xalfesd
R SR 118 Bl o Hebs N B B
PR 3. A
R 4 VFE DT HE S Z b NS 5 158 B 3%bs 5l 38 HoAth S TAF
FRI A 5 %5 £
WK B PR 37 37 02 WK R 8 A HR IS AT 9% T ANAT A B SR ASCbR A 4] 375 BT P 60 4 R0 5
XTT XA, BRI E CERINRE ) A BR i) )41y rpa] LS 31— L6 Y
TR FEA TR, H R AEAR KRR BRI i WO I R, X B TSRO S
AR EE LG B3 B S BUE BT 8 B BCSR IR 2R R HEAT R - AE AL PR 1 T V5 1)
IR T 1 1) RS, B, TR BT REASU A B AT VAR, 75 RRVRRRAE
A B4 Bl ) P i AT AL B S A I 11 [ B A 0 TR R X M A S ] R
AT ATV B — Fhde ) il 03 [ Al s F Ak
FE 1. VARSI KB
RRIIEBEAR a8 2 B UL I, IR ARATF ST L S R SEARER, 174124
JHET A 5 hr (R 1) . IX— A 4E Storebaelt Z4 & ., 3

30 see further S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell),
pp.455-481; P. A. Trepte, Public Procurement in the European Union (2007; OUP), section 7.13-7.26.
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AR R VRN FE R HRRVERE T 2 &R A = BEAT, ¥ AR S R Y
BRAEIVEFEARFEFY o AR L Rt 7 =M BRI 2t 7%, JF HE
ARG AT BRI A% (HRRE BRI Z, Horh— Ak R B
SONEARBOH A ARSH ST T AR /IR T Bhs, ZBAsHEA
AV VUE R BT B I — 26 A o BRINERE R RIS S 1 484 1A P X AR J
R SZ IR AT S FEAR UL A 5 IR AR S A o AR AR, HLAR I BEhr A & 1%
MO LS R AR 1S, PTRMRZ AT & 2R R Bhn 20 R B A 27, 65
PR B A B EA R A B3R AR5

Storebaelt ZE AL I AR ANRE G ZERbR I B 1) 53— MBINIE RS AL 2

+5%,

A R R ATE P A2 HERINE B BRI 22 02 s #E1TH),  & Societé
Regionale Wallonia du Transport (SRWT)RIW A IR ER AT FERF . (%
B IASERR B (ASERMETE L) FUERT, (E2 A 8454 H A THE bR & R
M. ) SRWT {K#E&FH, #%TF EMI RS E. saks A Van Hool [ LA
i) B S5 B SR R VA T BE 4% T EMI (ERIBCH],  [R)I 1) i) 72 P20 e B RV e 22
R TR, H— D d 2 SRWT A 8 R br SO e 1 464
SRWT ER A TS BRI — AR & M4E 2] (1 angR R 2L
AT OIS TR) ) AEL R S R 5 X 6 Bl FH SRR 0 SO v B E A SR R e
22 S IR R T B EMI Ca 52 it 75 O i SRR 3,
T IX L L SRWT BUE I AT 2. SRWT FIX S84l i1 5 EMI [ 41 Fn gk
PR WRINERR BRI N ST AP RN, BV RA EMI GBS
THE S R A

L 5 SRR N A A& — MR LT B G0, S e A AT T A 5 ) F I
AL AT E BRI o X112 2 JRoR U e il ZE R GE 5 225 e (0 1 AR,
E2 B RAZ LA F BRI 1 B DR R A0S Pl . (22X %
PRI BUH A AT e, RIAT 20343 T RE 4 2 AT & UCE T T AR5,

31 Case C-243/89, Commission v Denmark ("Storebaelt”) [1993] ECR 1-3353.
32 Case C-87/94, Commission v Belgium (“Walloon Buses™) [1996] ECR 1-2043.
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Storebaelt S/ ke 2] ETT I o FEGIUNEAARRF BT G I = A
INEZ BTN EEIEE A TR OL T, BARE BAT SIS, MR RER e
Yo

% 2. RWEERRH

LA RS A TR RV ?

UFABFR A I A T B R AT 2924 R SR VR Bobs AR B S8 br 45 1) — M L 5%
Z DR A R RE BN S BRARRR IR H 5 BRI 5 R ix — A, (H2
XM e R — 3 1%kB8) 7F Adia Interim SA v Commission Z& I 27 1 A,
SIEXA R, EEEBE A AR N B BUR) R 325K RV AS s 15 110
WRZE . XA EENEA W K BIAFF G ORI, TRA KRB R

FE T Pyl IR X g A] R AR SRR —AOUL R, R 5 A ST U VHIE iobs F LAt
AFFEEORIMTT o IX— WA IR U0 T HEER AT & 26 A ROAR 15, Rl A
AN 7 A A T ) B ) B R T R FH R O s e A AT 38~ B R 1 — 7R
Ve AR, )2 25 8 I B EAE 2 i T 3 L SRAS RO 8 CLE A i i frf2 21
(1, A SCPHE AT & BT T AR TS (i 1 S RS HIVEED .

XA s AT PAZE 3 v 58 Tideland Signal Ltd v Commission (“Tideland”)
B PRI .

S KRB HRRZ s kiR, NIERKEERBIIUE (TACIS TiH)
HH PRI 3 BB P — 6 [ 5K 1SR AL 1 4% RO AE b o e rh — AN BB N I BB 264,
PR b 5 H s A LS RS T AT BB R H 2 5 90 RIHML . #ebr A
IWARR A RILE B “ SR A bR H 1 B WIRR 2 ke 90 H H1E), a2 3 02 4F 7
A28 H” &AM, HE25ks 90 HIHIRMNE)S HIHAZ 0247 A 28 H,
M2, JEERZE DR TR B EE R, i Tideland 244258 T
5 R aahn TR IR0 S0, TEie B B0 AU 2k B . Bk R BR T R B4R
Y63 3 b R R  VEBEIN A DA b DG T 280 00 ] 1) R o R R ), A e Ty

33 Case T-19/95, Adia Interim SA v Commission (“Adia”) [1996] ECR 1I-321.
34 Case T-211/02, Tideland Signal Ltd v Commission (“Tideland”) [2002] ECR 11-3781.
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ReA — MR UL, R S U BB R BRI, & R iZis FBTH]
HIRLTT (RSO P B IRAE ) PETEASEM o 5 Bk Be AN AE R AP 0 T H 31
OB IR A AR o 32558 Y A4 J DU E B AR K A i 8 1 R A IR

XAGE AR ATT & BRI S AF I AR TR BT AR TR o 2R 10 i Rp
FoA G IR, (HR A AR, XMINEWR AT DUEH, B4 R
WAZRTURE, Bamfths NIRRT S )RER. Bid3E Tideland
AT, AT AU T2 i B U ZESRAB bR A K3t o iR 2 A 35 B R
IR B b5 S8 B SZ U0 B (RN, 2 N Fe VB O IR A

A A B B R AE SR AT & SERER BTG O 1 B0 55 eV B ehn 15, £E31X
GO0 I AR B BCRATE R, B, ARG LRI DL N Al e SR
RS VSRR Y H KR =R

J 5 B 2 SR VR EA BT 20 2 RS2 AT & 2R Bobn 15 B2 sl seveT
24 R bR ?

BN PR HE R i R S T ) 2 SRS AT R R I B e 1T
A LR RS, A E A2 KRR ERVFRAME S IEnBAE R EJLA
A BRI B BIRARE, BObR ABSEAIE S AIBUR], (ESRAERAT 2024/ fevrsk
PR NAB AT & ER bR, A S VB SRS EE BT DI R e . 9 anE
Adia Interim ZEF, 177224 R 75 FoVrbn Pl B0bR AT 4 B2 (42 S50 (B s A
SEAT B R B BESR I A 20 S VB U HRE /& IERD) ? W SRR & SRVHIZ L
% 53 L B AT EAR AR B OB SRR EOR U VRIT 20 2 R A5 € 15 00 N i B s
DY

H AT, 7ERKE 2 I EaE 3 B AR X A B DL A o IEan3RATT b i 2 21
(1, SO Fo VR 2B ) — > EE Pl AT 20 24 R il B B E B VAR [ 4
P ESbRA . —ARIEOL T AT RE 2 SCVEAS I AN R A& HA B b 45, L2
A B BAR bR A B AW, Fo VB Sos 2 (A5 B AU sebr il 2ok
e bR R 5T A 2R, AT B3 B A B RIEE) o ATR
BB 1 AP R, RS bR T R AR A — P L3, 2

AT B2 NI R e bR 45, B2 Rl R s B DAl s e 4. 53—
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JI, SRVHESRBYTOR T a4, Rt 1R TE S RN, AT PN 2 )R B A Sk
B A FHER H . AT DAUEBOR i S TR IR, PO B e s A L —
AR RS EWa KSR B (el Y VA= M N VAL P e S A NP S (S SR d
FAANRIEARE o H ATIE AN 28 BRI B AE AR 2 IO B EAE T S8 A B I
I Ao

B3 ELRT

I ANFRAT] A BRI AREE, — RS L5 SRV AT 61T 4 = =3 2R 1
bro AERXFEOLR, AR RSN H B EREEE R, &AL EE
BIRACEE, SEPRrr T2 2 R ] B 2 ARYE B B AR AT & BRI Bhr

W 4. B

V203 R BV RBRHIE 2 15 RES AT — ST R b, B0 — A Bl 2 ke
AAFFEERF L EFBOATA L /ARSI I — D AR I bR 45 2 AT BhE
1B SR A A FLAN TR 2 IS R SR i o PR R AT SCVE T B33 B AR BT 1Y
Bhk EARTAKEI T 4a —ASBr R AR PR ? £E FURE L S v, kB Wl iR 4
HREIXA R, OB E . ERA NN MESE VR, ATt s
WAZERKUE TSR E YD FHEH R TP ER. R T2 5 RrE
BRI ) UK 2 A2 T A 6.9 KT hn i) — BB S i — BRI .

6.7 & FEB?F*
6.7.1 R

HAMER I “ EFERT” —1ATER R THr BT, XA BRI SEiR
PUE AR SRS BRI AT BEA%, B REMAINL . 7 ZE AR S, T AN
WA AN B AR AT REWS A A PR 3R e i & X AE BRI R R RS A

35 gee further S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell),
pp.499-531; P. A. Trepte, Public Procurement in the European Union (2007; OUP), pp.297-299 and pp.462-474.
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HRYE WK BRI, A TFHR AR AR e AN PR AR 1R FH bR 7 P i P 1) 5 /) 432 37 LD S A
I o BREVEEN, 32T AR )2 DRAES T b dEiS H A i M E,  LAGER)
IR SRR R B o (HAZ, IXEERU Al fE AT Hofh i H A, EEn R T b5
HEE S G FNARIA IR, W EERN T RIES FRIER 2 ORE e H
SR EMARPH TR .

6.7.2 W REfE F IR FAn 1
6.7.2.1 EARREN . HHBIREEBREE LSBT
NG RAE AT R AE IR B R bR A T, RE b B2, s
B [k D AFE T A PR ERR T
1 B
2 I HA &AL
X EAE (AFTLRIEFE4) 45 53 4.
TRIE AN AR bRUE, & F3Z T4 BN R HEAR A o 32 R0 EARE AR
(] A 87 T i 1K) T ) S PRI 47 o P e o AR5 YA A A R 222 31 ) i Al Y X At
TRIE 5 B A LB ARE N, R FARAE R T E HeNK 2 G, AlfEs
&R TR A MBS, (ALRIEFES) 4 51 % a gz 7 af
BeR AR, Glanmts. thes. B WA, BERES LA H%, 4]
.
— LRI SE—ANH M B AR R4 LR IH 485 R 48 FH SRACHE 51 T. T
B AR, AT Be S AN B 3 RS A IO . AE R g T SERAS R G, &
Al e e HA A 45 5 T (LA R R EE M 2 /04 0 T, B R ELA
B3 TESREBAE XN RA T EA AFERIE YD PEEEESR (HLnixX /> RGeS
RS REE 2, DG ] R AN 2s 5 &, £ R G R ILEER, &0 RSE
WFE, BN ARG FHEL AREWIEE) .
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B2 HIIXA SR A TR, (HRRIM AR AT DR AR AR R G L
T EEAL (K10, DUAE R AESR A (KSR T W HAIIRLED « SIAC (1% Case
C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and

HKL-Bussiliikenne (“Concordia Buses”). ¥

6.7.2.2 5ERIRKAERKER

T8 B2 0 T SRVFARAEES & 5 A% T & R B JEATAH R, Bra R
PR 2 2RI R 5 & R B AT A 0% . BRPIEREFE Concordia Buses 5954
BT IRE, BEEBUTIR PR IME (5 53 SR ZRIrHEES “&F
MIFRIER” D .

7 Case C-448/01, EVN AG and Wienstrom GmbH v Austria (‘EVN”)®¥%
e, B NP U A W RV, v E S A RARRITE R

AR, SRR TR (I INALE 55%) LAR s N4
AISR LR 22.5 42T FUlR 1) AR REIR IV ECR: (BRI InALE 45%) .« 22.5 12
T FLIS 2 XA R T A vk B BE R R & 3R T ARAE L S 45 IR Le pe i 4R 1t
2 AR TR it L T B A BRI B A Hhs A

RRHNEBEN A, R RERAR NBEWS 7] — e P SR AL, AN SRIE SR A
RE NS 170 45 1) PSR SIEAAR S B3t PO B8ORS PR IR AR HE IR AN BRI o IR bR AR A AX
R T 7y ] AR BRI A SRR O 45 iGN, 10 AN S BERL R A B AT S BUR &
Al BHMBURF SR brE Rt 5 AR AT FEVER 5%, (HAARRIVERE A N 5
Bebr Prae SR AR & R o 00 oK n] BEYE RO bR R A REVE VIR FARHER (5
70 BO o RUIEHE, WR ARSI BT REEE bR A, A e a0
il — AN AR, NS AR AT R A AR UE, B AR L I N
R o LI A ks N4 I

% Case C-19/00, SIAC Construction Ltd v County Council of the County of Mayo (“SIAC”) [2001] ECR 1-7725.
37 Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussilikenne (“Concordia
Buses”) [2002] ECR 1-7213.
% Case C-448/01, EVN AG and Wienstrom GmbH v Austria (“EVN”) [2003] ECR 1-14527.
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6.7.2.3 A E R AL

£ SIAC FIZ MBI, WP R T7 R] DAEBR A5 PPk i S SE R TE FO 1 1
NRAA KRG EIRE DRI A SRR, & FEETRAGEF NS IR
AT, CRORT F CHOARKE” RFBIIFEIR . B AR E RG2S R AN [F]
Pt B o FRAR SO b 25 A — A O AG SR . R AR )
AR IR b A THROEOE, TR BRI SEAEAR 5 T o SERRSOAT B M R AR B
o IR JEAT TR AR B S PR BT AR, T AN AR Al SR . A AE P M AV
BARM AT, ARYEH AR ACE KA B IWT . SIAC HHE bR LA T #E i 77 20T
B, ORME T RIS, ERRIMEFEAREERE T R A A . — AN ERR AN
PR e S BURIRII & AN, RIET7 BRI “ AR BB Thnitk.
AR JE R 2 SIAC A S 7125 1) — L84 i (AR AT 2 & (“zero-rated” items
TR o SRS RUE, AR R B 9% AN 25128 1) FoAt A
REVPD A o AHZRIETT N, XFERE RN 5 w] BE ™ AL 41 Hh B 2 i

URCIE, A TR AR A R T AR A 2 . (BRONER M BT,
AR BTSSR S R T AR A S A s O VERRUCh, TR R TR R E
XA

R T ARG L STAS VA AN A R 2, 5K R AT RE R AR s (L%
B ) NEE T THEN], £ Case T-4/01, Renco SpA v Council
(“Renco”) 52 . *°

6.7.2.4 XEF 4 HHBEENREE

R, R AR P W AT AN R T AR, EAERR DT A MR
T EBEER: S0 EVN 41, ARG, BREEPCRIE AR5
S LR ] 45% B E B hRfE

6.7.2.5 HAh KRR # %4

Jil 5 [ AN SRR I N AE PP 1 55 55 5 [R] A R AN AR R AR A — R BN, A
Case C-247/02, Sintesi ApA v Autorita per la Vigilanza sui Lavori Pubblici

39 Case T-4/01, Renco SpA v Council (“Renco”) [2003] ECR 1I-171.
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(“Sintesi”) R A FIADL T IX— . ZRHARI I FEILE, E—ERE R, RIY
SEAR A ZRRE S B VS0 2 1K) g DAORIIERE— I [R] 1 38 1k

£ LI SIAC S, BRINVE BN T hnE b AU WL, —Sd i+ pr
A RIBARN AR T DA 06 250 A 25 WL DL 3R 11 6 2 JORR i e A S R LA
NVEAL” (57 45 BY)o X R RRPNERE 2 B AR HERE M, PLORIERIA R B 3k
A 75 AL 1 PE o

1 LI H Concordia Buses &, VEBEFEIFEMENR TR E (TEZRF N
IR RS BRI RE E DL S e S R D A

1. “Hﬂﬁﬁ” .
2 <AL

RKE WAL ESR, B R HTE € 25 18 A SERE M (L A e /=, J5545%),
R SEAR AN BETE 3 1175 R8 (AL 2 7o (0 A S48 A F) B T 2

B ANEOR, BIARMEL AU AT LATHE R, AT AN AR il R i X ek
bRAs, AZ e B Z bR I BB i AT I R N . RER, W
VRIS R T HETBORE BE AT DN B A MR AR R o B0 U, 76 SR RN
R BE 1AL 25 RE IR T AR AESR 51 K7 b AT IR 55 (0 5 1 e 15 REAS 1 — L 2 M 0y vk
EREA R 55 TR T B .

XRS5 DA BRI P AE A RS 4% T b BB ANE 2 . AT AU EAT
Hasen] LUEH, AR Concordia Buses Z&H TR (19 LA ) #1451
TE ) 58 3K P AN EE RIS AN R OGTE R MV 2R AL AR o A7 4 WU 2 IR A 2 TR F1E
MR WL £ Concordia Buses 451l Ht & g 1 W AN SR AN I 56 7 b 28 v HE
ST, ABATEH .

NSRRI ER ARG, ERFEE LT, TR T R E RV IH A i
FE R BIRRERAT LI, X — SR L IR TR 2R By T B K 1) BB AERAT 454
OB B2 SRR SRR B AT T RIR FH bR, AR BRI e b 1) AR D5 T

40 Case C-247/02, Sintesi ApA v Autorita per la Vigilanza sui Lavori Pubblici (“Sintesi”) [2004] ECR I- 9215.
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BN, RIGSAAAEAILTREP R R EHIE “HAKT” , Rieh 7, A
WA S BB R o e, BRI 5 A i X U B A AT 1 AN G 17
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SR DLIF AT, RN TE-2 BB 21 1 = RE L 10 32 0 e b P 1) ] g
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S AT EAL R . — AT DR U R AR R S R B TR KR ST HIRA B
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41 See further M. E. Comba, “Selection and Award Criteria in Italian Public Procurement Law” (2009) 18 Public
Procurement Law Review 122; L. Folliot-Lalliot, “The Separation between the Qualification Phase and the Award
Phase in French Procurement Law” (2009) 18 Public Procurement Law Review 155; K. Kriger, “Superiority in
Experience and Skills may Distinguish a Better Tender Bid! Critical Reflections from Norway on the Lianakis
Ruling” (2009) 18 Public Procurement Law Review 138; P. Lee, “Implications of the Lianakis decision”, 2010 (2)
Public Procurement Law Review 47; A. Rubach-Larsen, “Selection and Award Criteria from a German Public
Procurement Law Perspective” (2009) 18 Public Procurement Law Review 112; W. Timmermans and T.
Bruyninckx, “Selection and Award Criteria in Belgian Procurement Law” (2009) 18 Public Procurement Law
Review 128; S. Treumer, “The Distinction between Selection and Award Criteria in EC Public Procurement Law: A
Rule without Exception?” (2009) 18 Public Procurement Law Review 103; S. Treumer, “The Distinction between
Selection and Award Criteria in EC Public Procurement Law: The Danish Approach” (2009) 18 Public Procurement
Law Review 146.

42 Case C-532/06, Emm. G. Lianakis AE v Dimos Alexandroupolis and others (“Lianakis”) [2008] E.C.R. I-251.
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43 P. Lee, “Implications of the Lianakis decision”, 2010 (2) Public Procurement Law Review 47.
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44 Case T-211/07, AWWW v EFILWC [2008] ECR 11-106.
45 Case C-315/01, Gesellschaft fir Abfallentsorgungs-Technik (GAT) v Osterreichische Autobahnen und
Schnellstrassen AG (OSAG) [2003] ECR 1-6351.
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47 Above, note 37.
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pp.540-546; S. Arrowsmith, “The Problem of Discussions with Tenderers under the EC Procurement Directives: the
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52 See further A. Brown, “The Impact of the New Directive on Large Infrastructure Projects: Competitive Dialogue
or Better the Devil You Know” (2004) 13 Public Procurement Law Review 160; S. Arrowsmith, The Law of Public
and Utilities Procurement (2™ ed. 2005; Sweet & Maxwell), chapter 10; C. Kennedy-Loest, “What Can be Done at
the Preferred Bidder stage in Competitive Dialogue?” (2006) 15 Public Procurement Law Review 317; A.
Rubach-Larsen, “Competitive Dialogue” in R. Nielsen and S. Treumer (eds), The New EU Public Procurement
Directives (Copenhagen: Djef 2005); P. Telles, “Competitive dialogue in Portugal”, (2010) 1 Public Procurement
Law Review 1; P. A. Trepte, Public Procurement in the European Union (2007; OUP), pp. 445-453; Treumer, “The
Field of Application of Competitive Dialogue” (2006) 15 Public Procurement Law Review 307; S. Treumer,
“Competitive Dialogue” (2004) 13 Public Procurement Law Review 178; S. Verschuur, “Competitive Dialogue and
the Scope for Discussion after Tenders and Before Selecting the Preferred Bidder—What is Fine-Tuning Etc?”
(2006) 15 Public Procurement Law Review 327.
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33 See P. Telles, “Competitive dialogue in Portugal”, (2010) 1 Public Procurement Law Review 1.
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54 For discussion, see see S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet &
Maxwell), chapter 10; and C. Kennedy-Loest, “What Can be Done at the Preferred Bidder stage in Competitive
Dialogue?” (2006) 15 Public Procurement Law Review 317.
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55 3. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell), chapter 8; M.
Steinicke, “Public Procurement and the Negotiated Procedure — a Lesson to Learn from US Law” (2001) 22
European Competition Law Review 331; P. A. Trepte, Public Procurement in the European Union (2007; OUP),
section 7.137-7.157.
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57 s, Arrowsmith, The Law of Public and Utilities Procurement (2nd ed. 2005; Sweet & Maxwell), chapter 9; P. A.
Trepte, Public Procurement in the European Union (2007; OUP), sections 7.31-7.65.
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58 Case 199/85, Commission v Italy [1987] ECR 1039.
59 Case C-318/94, Commission v Germany (“"Ems") [1996] ECR 1-1949.
60 Case C-337/98, Commission v France ("Rennes Railway") [2000] ECR 1-8377.

61 €.385/02, Commission v Italy [2004] ECR 1-8121.
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62 Case C-24/91, Commission v Spain ("Madrid University”) [1992] ECR 1-1989.
63 Case C-107/92, Commission v Italy [1993] ECR 1-4655.
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64 Case C-328/92, Commission v Spain [1994] ECR 1-1569.
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66 Eg. Case C-27/98, Metalmeccanica Fracasso [1999] E.C.R. 1-5697; Case C-92/00, Hospital Ingenieure
Krankenhaustechnik Planungs- GmbH (HI) v Stadt Wien [2002] E.C.R. 1-5553; Case C-244/02, Kauppatalo Hansel
v Imatran Kaupunk [2003] ECR 1-12139.

67 Metalmeccanica Fracasso, above, paras 23 and 25; Kauppatalo Hansel, above, para.32.
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68 See further S. Arrowsmith, Methods for purchasing on-going requirements: the system of framework agreements
and dynamic purchasing systems under the EC Directives and UK procurement regulations”, chapter 3 in
Arrowsmith (ed.), Public Procurement Regulation in the 21* Century: Reform of the UNCITRAL Model Law on
Procurement (2009; West); S. Arrowsmith, The Law of Public and Utilities Procurement (2" ed) (London: Sweet &
Maxwell 2005), Ch. 11; P. Trepte, Public Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007),
pp.436-445; S. Arrowsmith, “Framework Purchasing and Qualification Lists under the European Procurement
Directives” (1999) 8 Public Procurement Law Review 115 (part 1) and 168-186 (part IT); C. R. Yukins, “Are IDIQs

Inefficient? Sharing Lessons with European Framework Contracting” (2008) 37 Public Contract Law Journal 545.
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7.1 AFRENRMEA
7.1.1 T RREA A F LR H] B 4R

SRR SR ] FE AR R rh R R ER i AR A SE R T 2 2004/18 5454
IR 2T, (HRIEH —L R 2004/17/EC 5484 RIATE 1A FH L3R 41
WU o A2 XHE T FIB 1T A R RE LR R I s (K A LA AT L

/K

iz %
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M2 I FEE S EIE 2 AE BT SEE (n ESTRR B A ) fEA
s fAs

K, BEIRANIZ Y] AL 1990 FEiET K8 24K, %4642 1992 523
K3 [F T 3 A4 3l 7 2 — - 1990 +5-4 HO L IVE Fl X A5 4t T8 f1 TR 4 A ; 1993
E, AT TR RS & R A BN BIRE T E N« =T 4RSS & F B2

1 S. Arrowsmith, The Law of Public and Utilities Procurement (2nd ed) (London: Sweet & Maxwell 2005),
4.51-4.58; S. Arrowsmith, “An Assessment of the New Legislative Package on Public Procurement” (2004) 41
CMLRev 1 at pp.1306-1311 (section 8); A. Brown, "The Extension of the Community Public Procurement Rules to
Utilities" (1993) 30 CMLRev 721; P. Trepte, Public Procurement in the EU: a Practitioner’s Guide (Oxford: OUP
2007), passim.
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2 Case C-324/98, Telaustria Verlags GmbH and Telefonadress GmbH v Telekom Austria and Herold Business Data
AG (“Telaustria”) [2000] ECR 1-10745.
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3 5. Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (London: Sweet & Maxwell 2005), chapter

15; S. Arrowsmith, “Deregulation of Utilities Procurement in the Changing Economy: towards a Principled

Approach?” (1997) 7 E.C.L.Rev. 4;T. Briggs, “First Exemption Decision under Article 30 of the Utilities Directive

Relating to Electricity Generation in Great Britain” (2006) P.P.L.R. NA127; M. Bronckers, “The Position of
Privatized Utilities under WTO and EU Procurement Rules” 1996/1 Legal Issues in European Integration 145;

T.Kotsonis, “The Definition of Special or Exclusive Rights in the Utilities Directive: Leased Lines or Crossed Wires”
(2007) 1 P.P.L.R. 68; P. Trepte, Public Procurement in the EU: a Practitioner’s Guide (Oxford: OUP 2007), chapter

3; R. Williams, “Commission Decision on Which Entities are Exposed to Competition” (2005) 14 P.P.L.R. NA6G9; R.
Williams, “Swedish Exemption Granted for Some Services within the Postal Sector; Czech Exemption Refused for

Production of Electricity” (2009) 18 P.P.L.R. NA144.
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° Case C-107/98, Teckal Srl v Comune di Viano and Azienda Gas-Acqua Consorziale (AGAC) die Reggio Emilia
(“Teckal”) [1999] ECR 1-8121.

10 Above, note 2.

11 Case C-458/03, Parking Brixen GmbH v Gemeinde Brixen and Stadtwerke Brixen AG (“Parking Brixen”) [2005]
ECR 1-8585.
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12 5 Arrowsmith, Government Procurement in the WTO (Kluwer Law International 2003), pp.232-236; S.
Arrowsmith, The Law of Public and Utilities Procurement (2™ ed) (London: Sweet & Maxwell 2005), chapter 16; S.
Arrowsmith and C. Maund, “CSR in the utilities sector and the implications of EC procurement policy: a framework
for debate”, chapter 11 (pp.436-478) in S. Arrowsmith and P. Kunzlik (eds), Social and Environmental Policies in
EC Procurement Law: New Directives and New Directions (2009; CUP); C. Maund, “The Development of Vendor
Registration Systems for European Utilities” (1996) 5 P.P.L.R. CS51.
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14 On the advantages of this see S. Arrowsmith, Government Procurement in the WTO (Kluwer Law International
2003), pp.232-236. On the operation of qualification lists in practice under the early years of the directive, for
example, see C. Maund, “The Development of Vendor Registration Systems for European Utilities” (1996) 5
P.P.L.R. CS51.

262



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

TE— /MR Al S T R A S o V0 AT £ BN T A (1
HHTEEN, BB R . MRS R, TN — R It
SRR A S A A 2 I LEL R 2, RTINS 7 DA 28 I 4, (LS RE B 37 S 4R A A
FMER . BT DA A S (A, DRI T4k A NS R, HAEhb
SRR, BRI T FE 0 SR 5 0 T S — S A R A 2 1 LR
R

FE 57— 2> P ER M SR AT DK i 3 T R ) i Ml T Fe 22 T ) BE A DA
LR e EAT T 75 R A 2 SR 5 (R B Bt - Bildn,  flAT TR 5 AL i 1 55
AEARBE ST, AR RAMNE R TRE G 2. X ] DUAE 545 I 8] A O 2 1P
R Z 0, (BRSBTS V22 Al AT 4 T BEAR DAl U AT RS2 NG 24 10

VP2 RGURAR TIX PR 2 18] o i, o e o i B SR AR IR 22 B
FIFTHREGEMRIGER - RTMFEEWH, ERNREAIHEESR. XLE(E
ST AR IR BAR & R R 0B e 8 (B0, XEFH5E & R PRI
ARG RIIBE IR ) o 28 FH Sl SEAR AT BE 22 BAT RE A 2 96 UEAE X NPT BOTT S (1 145
Bo BARRITH KB5S, RATERARRIE IR 4 7 2. Xl /e v
b2 F B S S B AR, I SE b VAl R A2 5 € A R AN R
RIS o IXORAIE 175 FL A HAR L R BE RS 1S LLSE I

FITATIX SR P A 28 FH B0AR & R #GZ B IRVRI : 72 2 KRR B ZR AN
FAFTEN A BT E BE RS, A S SRR B 2 I B 382X A H
NV SEARRT T PP Al AT 2 B o R A SRR BEAS B UE 55 BBk, B
53 %% (2) FKiEH, BERGHIEE T REDS AR B Be. IXETE 1 E RS IL % &
L 7RG  75 TT FR) T % T i T PR R P =5 8 EL At U7 T ) B A% B 476 ] I e 3 il
REAT BAR BRI W] e

fH2, 75 BERRE, MUE R AL IR 2 F Flk SRt R L e g8 Ak
W A B0 O T IR AT 9 1) R o 2R AT e YRR VA U 0 i i R E X O T Lk SR
— AR I B AT DU AR AE 0 R B Ab .

263



HMBEL —: AR,  Asialink AFERIEETH, 2010
7.4.7 A RAENES T IRRHERAOER

7.4.7.1 AR

o SRS 8 I 2 TFPRE 7 2R U A A A AN SR A AR5 i 1] BR |, 55 23k
AR N HIRLE L, - AU L8 RN R BEAT AR (56 45 2% (1) #O M—

MERAILFEESE/D 52 K (BB 454 (2) ) . WEIAILEBITIES N —FE, BFRE
B A DA4A T -

NEAFAERE PIN EE A, BHAI4gHEE 36 K, EE2FE 22 K (G
5% (4) &) ;

o A B Oy sUORARIN . RI4ERE 7 R (B 45 5% (5) FO
B TAAIOCME, ATgERE 5 R (3R 45 2% (6) F0 .

i Exca g, PR L A A& RS FIE Rt AT & 5 HoAth 2 &5 7k
AHTH .

7.4.7.2 IREEARAEF

FE PRI RE PP o, 380 2060 5[] 308 o0 B S5 7 308 A8 4 ] 2 F) 150, BAE
AR B IC TR AN, ARYE AL I = PP VA T OIS 58 U

JUEH & FIER BT, — B Aies T4l 37 K ULEIRGERAT “ A — o
W, FEFABR TED 22 K (5 45 % (3) &K (&) T . Tk
SR B Jo ] BRI, A 37 RIARMITE I, ATH R Bt . LEAb AL
JE HEH A AR B SUROL T 7 BEAR R HORLE , B8 R o A4 8 R i
RIS 5 SRS 0 25 SRASE B 0] 368 R0 ) 2 ] A A H & TR, RIS, b
R At B B AR I 8] B Al A [ o £ DA F 378 2O AT I R0 ) IR st — 2B 4
7 RAEFREM

(£ 538 21k B TG IR, SR HI80EE B Bk, XM %
A W EAVE LRI X TA RR %

XS 5 BARAGRHAN S 5 KGR 5 54 K& .

264



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010

WA 2 DAkt NS AIAT SRR Ak P IR R 248 ZORAE R
SEIBTE 2 D NS SIRAR, LRI RERINT BT TR (5 54 5%

(3) B0 o X HEEMHIE, 2 IS R G ANKE “ 0
2 P A RT3 R A U B

FEA R Z 3 m) 0 6 R OSBRI, 18 AT A b HEREAT IR 7 A8 e JEN R E
e b — R BRI — BN, e “20” BRI AT b
Efds, A HFE SR LR “ 7 bREBLSERIAT (5 54 %% (L) FO .
AR B bRAE R o] B0 225 W] e L~ SR BE T TR 2 S VP 2 10 B &AL (EREE
2 DA

BARE, Bobrdib HRBRIEE S 5 2 mth e, Ee, 230
SRR IR AL TR [R] F JR M FZ0 3 (58 45 2% (3D 3K (b) WD . EIX 5T,
AFHFNRN L AL TR S BAAR AW, FE (i) ARVFZELSIHIIR,
S PP TR T  AARBATE B, B BRI “ AR — O ki &
Hig, 424K, A& 10K (454 () & (o T . HRIERR T
IR G — A, ERRIEOT, ATLOE AR 10 RUIR, AT serE H A1 i
AN AT BRI E PR, AR RS T DO 2

BEERAIRER?, — B A, 2R N5 K380 5 iR A AR SE T (ke F
KARE AT REA 2, W AAEARET B T B AR HEARBT BUE e 75 1, AR AT REIX
— I AR 52 6 A 4t 70 A ] 7 % P50 PR 2 SR PR PR Ak

7.4.8 NERIEAR

NIRRT, MR IHEFR M IRERE P o A SR SR E £ 5 6.6 17
O PR SR i A RN, 23X LR 5 %A S A R AORA, AEIXAS IR LR

15 As with the question of scope for exclusions for not meeting qualification criteria, see Arrowsmith and C. Maund,
“CSR in the utilities sector and the implications of EC procurement policy: a framework for debate”, chapter 11
(pp.436-478) in S. Arrowsmith and P. Kunzlik (eds), Social and Environmental Policies in EC Procurement Law:
New Directives and New Directions (2009; CUP).
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16 Case C-87/94, Commission v Belgium ("Walloon Buses") [1996] ECR 1-2043.
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1 On the provisions discussed below see generally R. Bickerstaff, “The New Directives’ Rules on E-communication

Mechanisms in Public and Utilities Procurement” (2004) 13 Public Procurement Law Review 277; Arrowsmith, The

Law of Public and Utilities Procurement (2" ed.2005), chapter 18; R. Bickerstaff, “Review: Commission Staff
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Working Document on the Requirements for Conducting Public Procurement Using Electronic Means” (2005) 14

Public Procurement Law Review NA17.

2 On the position under the previous directives see A. Haagsma, “Information and Communication Technology
Issues in International Public Procurement”, Chapter 9 in S. Arrowsmith and A. Davies, Public Procurement: Global
Revolutions (London: Kluwer Law International 1998); A. Erridge, R. Fee, and J. Mclllroy, “European Public
Procurement Policy and Electronic Commerce: Problems and Opportunities” (1998) 98 European Business Review
252; A. Davies, “Electronic Public Procurement Initiatives within the European Community: Potential Benefits and
the Need for Caution” (2000) 25 European Law Review 632; S. Arrowsmith, “E-commerce policy and the EC
procurement directives: the chasm between rhetoric and reality” (2001) 38 Common Market Law Review 1447; S.
Arrowsmith, “Electronic Reverse Auctions under the EC Public Procurement Rules: Current Possibilities and Future
Prospects” (2002) 6 Public Procurement Law Review 299.
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3R Bickerstaff, “The New Directives’ Rules on E-communication Mechanisms in Public and Utilities Procurement”
(2004) 13 Public Procurement Law Review 277 at 280.
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“ Directive 1999/93,/EC, [2000] O.J. L13/12.
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® M. Burgi, “The Policy on Regulating Electronic Communications in Germany”, chapter 9 in S. Arrowsmith (ed.),
Public Procurement Regulation in the 21* Century: Reform of the UNCITRAL Model Law on Procurement (2009;
West).
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R SCH R TR SE AT BEIE AT T PR A B 1R AU DA S o A 2R
MENSRIE ARG T RS RET. TERIFENE, MITFARFESERITE
Foo BREURE S5 2 A0 53— R FRERY, 10 A 2 Ay v — A R TR 7 I
Rl AT E .

® For a review of benefits — and potential costs — see S. Arrowsmith, “Regulating Electronic Reverse Auctions under
the UNCITRAL Model Law on Procurement”, chapter 11 in Arrowsmith (ed.), Public Procurement Regulation in
the 21% Century: Reform of the UNCITRAL Model Law on Procurement (2009; West), section I11.
7s. Arrowsmith, “Electronic Reverse Auctions under the EC Public Procurement Rules: Current Possibilities and
Future Prospects” (2002) 6 Public Procurement Law Review 299.
8 On these provisions see further see S. Arrowsmith and A. Eyo, “Electronic Auctions in the EC Procurement
Directives and a Perspective from UK Law and Practice”, chapter 12 in Public Procurement Regulation in the 21%
Century: Reform of the UNCITRAL Model Law on Procurement (2009; West); S. Arrowsmith, “Electronic Auctions
under the new EC Procurement Directives” (2005) 14 Public Procurement Law Review 203; O. Soudry, “Promoting
Economy: Electronic Reverse Auctions under the EC Directives on Public Procurement” (2004) 4 Journal of Public
Procurement 340.
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9 See Arrowsmith and Eyo, above.
19 1pid.
11 5ee Arrowsmith, note 6 above.
12 For further analysis of the different interpretations and critique of this provision see Arrowsmith and Eyo, note 8
above.
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13 See Arrowsmith and Eyo, note 8 above.

14 See Arrowsmith and Eyo, note 8 above.
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15 See further S. Arrowsmith, “Dynamic Purchasing Systems under the New EC Procurement Directives—a Not So
Dynamic Concept?” (2005) 14 Public Procurement Law Review 16; S. Arrowsmith, “Methods for purchasing
on-going requirements: the system of framework agreements and dynamic purchasing systems under the EC
Directives and UK procurement regulations”, chapter 3 in S. Arrowsmith (ed.), Public Procurement Regulation in
the 21% Century: Reform of the UNCITRAL Model Law on Procurement (2009; West), section XII|.
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16 5ee Arrowsmith and Eyo, note 8 above.
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! Mezzadri S., L ouverture des Marchés de la Défense: Enjeux et Modalités, Occasional Paper No 12, (Institute for
Security Studies: 2000), p.6; Schmitt B. (rapporteur), Defence Procurement in the European Union — The Current
Debate (EU Institute for Security Studies: 2005), p.11; Trybus M., European Defence Procurement Law —
International and National Procurement Systems as Models for a Liberalised Defence Procurement Market in
Europe (Kluwer Law International: 1999), p.25.

2 Mawdsley J., Quille G. et.al., Equipping the Rapid Reaction Force — Options for and Constraints on a European
Defence Equipment Strategy, Paper 33 (Bonn International Centre for Conversion: 2003), p.29.

% Cox A., ‘The Future of European Defence Policy: The Case for a Centralised Procurement Agency’ (1994) 3(2)
PPLR 65, at 77; Georgopoulos A., European Defence Procurement Integration: Proposals for Action within the
European Union, PhD thesis, (University of Nottingham: 2004), 81.4.3.

4 European Defence Agency, European - United States Defence Expenditure in 2007, Brussels, December 2008 (EU

data except Denmark).
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Total EU defence expenditures for 2007: 204.05 bilion U

B Personnel Expenditures
= Operations and Maintenance
= Equipment Procurement
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5> European Defence Agency, Defence Data 2007, Brussels, November 2008 (all data except Denmark).

% Flournoy M., Smith J. et.al., European Defense Integration: Bridging the Gap between Strategy and Capabilities
(Center for Strategic and International Studies: 2005), pp.18 et.seq.; Neuman S., Defense Industries and Dependency:
Current and Future Trends in the Global Defense Sector (International Relations and Security Network: 2006), p.6.
7 Van Eekelen W., The Parliamentary Dimension of Defence Procurement — Requirements, Production,
Cooperation and Acquisition, Occasional Paper Ne 5 (Geneva Centre for the Democratic Control of Armed Forces:
2005), p.1; Vlachos K., Safeguarding European Competitiveness — Strategies for the Future European Arms
Production and Procurement, Occasional Paper No 4 (Institute for Security Studies: 1998), 8.5; Andresson J.J.,
Cold War Dinosaurs or High-Tech Arms Providers? The West European Land Armaments Industry at the Turn of
the Millennium, Occasional Paper No 23 (Institute for Security Study: 2001), p.6; Maulny J-P. et.al., Cooperative
Lessons Learned: How to Launch a Successful Co-Operative Programme, Final Report for Study 06-EDA-008,
IRIS/CER/DGAP/IAL, 30 November 2006, pp.10 et.seq.
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8 Flournoy, Smith et.al., European Defense Integration, above, p.30; Communication from the Commission:
‘European defence — industrial and market issues — Towards an EU Defence Equipment Policy’, COM(2003) 113,
11 March 2003, page 6; Wolsztynski R., “The French Air Force: European Integration Factors’ (2006) 8(3) RUSI
Defence Systems, p.26.
9 Georgopoulos, European Defence Procurement Integration, above, pp.31-32 and 82.3; Schmitt B., From
Cooperation to Integration: Defence and Aerospace Industries in Europe, Chaillot Paper No 40 (Institute for
Security Study: 2000), p.5; Dehn G. (Ed.), Blowing the Whistle on Defence Procurement (Speaking Up by Sector)
(Public Concern at Work: 1995), p.15; Communication from the Commission: ‘The Challenges Facing the
European Defence-Related Industry, a Contribution for Action at the European Level’, COM(96)10, 24 January
1996, 88l and 2.1.1.
10 Flournoy, Smith et.al., European Defense Integration, above, pp.22-23; Schmitt, Defence Procurement in the
European Union — The Current Debate, above, p.15; Rich M. and Dews E., Improving the Military Acquisition
Process, Lessons from RAND Research, RAND Paper R-3373 (RAND: 1986), pp.21-25; Kirat T. and Bayon D., Les
Marché Publics de la Défense — Droit du Contrat Public, Pratique Administrative et Enjeux Economiques
(Bruylants: 2006), pp.28 and 64-66.
11 COM(96)10, above, &.1.1.
12 COM(2003)113, above, p.6; Vlachos, Safeguarding European Competitiveness, above, 8.4; Schmitt, From
Cooperation to Integration, above, p.8; see also European Defence Agency, ‘An Initial Long-Term Vision for
European Defence Capability and Capacity Needs’, 3 October 2006, pp.11-12.
13 | enaerts K. and Van Nuffel P., Constitutional Law of the European Union (Sweet & Maxwell: 1999), §83-102
et.seq.; Trybus M., European Union Law and Defence Integration (Hart Publishing: 2005), pp.51 et.seq.
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14 Consolidated Version of the Treaty on European Union (TEU), OJ 2010 C 83/15, Article 3(2) (ex Article 2(2))
and Avrticle 42 (ex Article 17).

15 See the summary in Taylor C., ‘UK Defence Procurement Policy’, House of Commons Research Paper 03/78,
London, 20 October 2003, pp.28 et.seq.; ‘A Secure Europe in a Better World: European Security Strategy’, 12
December 2003; GAERC Council, ‘Headline Goal 2010°, 17 May 2004; European Defence Agency, ‘An Initial
Long-Term Vision for European Defence Capability and Capacity Needs’, 3 October 2006; EDA Press Release, ‘EU
Governments Endorse Capability Plan for Future Military Needs, Pledge Joint Efforts’, 8 July 2008.

16 Council Joint Action 2004/551/CFSP of 12 July 2004 on the establishment of the European Defence Agency, OJ
2004 L 245/17; WEAG web site http://www.weu.int/weag, accessed on 16 August 2005.

7 Trybus, European Defence Procurement Law, above, p.24; Commission Green Paper on Defence procurement,
COM(2004) 608, 23 September 2004, 8.1; Vlachos, Safeguarding European Competitiveness, above, 8.B (using
the term ‘oligopsonistic national procurement’ with the same meaning); VVan Eekelen, The Parliamentary Dimension
of Defence Procurement, above, p.4.
18 Atkinson S.E. and Kerkvliet J., ‘Dual Measures of Monopoly and Monopsony Power: An Application to
Regulated Electric Utilities’ (1989) 71 Review of Economics and Statistics 2, pp.250-257.
9 As explained by Max Weber in Politics as a Vocation, 1919: see: Baudouin J., Introduction ala Science Politique,
5" Edition (Dalloz: 1998), p.33.
20 Mawdsey J., The European Union and Defence Industrial Policy, Paper 31 (Bonn International Centre for
Conversion: 2003), p.6; Heartley K., ‘Competition in Defence Contracting in the United Kingdom’ (1992) 1(6)
PPLR 440, p.441.
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21 Communication from the Commission to the Council and the European Parliament on the results of the
consultation launched by the Green Paper on Defence Procurement and on the future Commission initiatives,
COM(2005) 626, 6 December 2005, p.2.
22 Bhaskar V., Manning A. and To T., ‘Oligopsony and Monopsonistic Competition in Labor Markets’ (2002) 16
JEP 155; Georgopoulos, European Defence Procurement Integration, above, 8.4.1.
23 COM(96) 10, above, &.1.3; Schmitt B., The European Union and Armaments — Getting a Bigger Bang for the
Euro, Chaillot Paper No 63 (Institute for Security Studies: 2003), p.10; Dehn, Blowing the Whistle on Defence
Procurement, above, p.18; Georgopoulos A., ‘The Commission's Green Paper on Defence Procurement’ (2005) 14(2)
PPLR NA34; Creasey P., ‘“The Options and Prospects for Defence Procurement Collaboration’, in Creasey P. and
May S. (Eds.), The European Armaments Market and Procurement Cooperation (St.Martin’s Press: 1988), pp.165
et.seq.
24 Valasek T., ‘EU Wants More Defence Competition, Lower Costs’, ISN Security Watch, 1 December 2005; Lord
Garden, ‘We Need Capability Integration — Not Equipment Cooperation’ (2004) 7(1) RUSI Defence Systems, p.13;
Kirat and Bayon, Les Marché Publics de la Dé&ense, above, p.111.
25 COM(2004) 608, above, p.4; See also Andresson, Cold War Dinosaurs or High-Tech Arms Providers?, above,
pp.8 et.seq.; Valasek, ‘EU Wants More Defence Competition, Lower Costs’, above; Mawdsey, The European Union
and Defence Industrial Policy, above, 8.1.
26 Jones S., ‘The Rise of a European Defense’ (2006) 121 PSQ 241, at 242; UK House of Commons Public
Accounts Committee, Ministry of Defence: Maximising the Benefits of Defence Equipment Co-Operation, House of
Commons document 2001/02 HC 586, 2002, 889-30, citing a few counter-examples.
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27 See further the discussion in Georgopoulos, European Defence Procurement Integration, above, pp.37 et.seq.;
Heuninckx B., ‘Towards a Coherent European Defence Procurement Regime? European Defence Agency and
European Commission Initiatives’ (2008) 17(1) PPLR 1, p.14.

28 Vlachos, Safeguarding European Competitiveness, above, 8.1; COM(2004) 608, above, 8.2; The United
Kingdom Defence White Paper — Defence Industrial Strategy, Parliament document number Cm 6697, 2005, still
requires the preservation of maintenance and upgrade capability in the UK for a number of major systems; Antonakis
N., ‘Offset Benefits in Greek Defence Procurement Policy: Developments and Some Empirical Evidence’, in Martin
S. (Ed.), The Economics of Offsets: Defence Procurement and Countertrade (Routledge: 1996), p.163.

23 gee further the discussion in Schmitt, From Cooperation to Integration, above, pp.60-62; COM(2003) 113, above,
p.18; Mezzadri, L ouverture des Marchés de la Défense, above, p.6.

30 As stated in a number of places in the UK Defence White Paper — Defence Industrial Strategy, above.

31 van Eekelen, The Parliamentary Dimension of Defence Procurement, above, p.1; Georgopoulos, ‘The

Commission's Green Paper on Defence Procurement’, above.
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32 v/lachos, Safeguarding European Competitiveness, above, 8.4

33 Neuman, Defense Industries and Dependency, above, p.6; Trybus, European Defence Procurement Law, above,

p.25.

34 For a detailed analysis of offsets, see Martin S. (Ed.), The Economics of Offsets: Defence Procurement and

Countertrade (Routledge: 1996); Brauer J. and Dunne J-P. (Eds.), Arms Trade and Economic Development: Theory,

Policy and Cases in Arms Trade Offsets (Routledge: 2004); Bourne J., Ministry of Defence: Collaborative Projects,

UK National Audit Office, House of Commons document 1990/91 HC 247, 1991, 8.33; Eriksson E.A. et.al., Study

on the effects of offsets on the Development of a European Defence Industry and Market, Final Report of

06-DIM-022, FOI and SCS, 12 July 2007.

35 COM(2004) 608, above, 8.3; Van Eekelen, The Parliamentary Dimension of Defence Procurement, above,

pp.6-7; Georgopoulos, European Defence Procurement Integration, above, pp.46-47.

% See e.g. Taylor T., ‘Using Procurement Offsets as an Economic Development Strategy’, and Markowski S. and

Hall P., ‘Mandatory Defence Offsets — Conceptual Foundations’, in Brauer and Dunne, Arms Trade and Economic

Development, Ch.2 and 3 respectively.

37 Heuninckx B., ‘A Primer to Collaborative Defence Procurement in Europe: Troubles, Achievements and

Prospects’ (2008) 17(3) PPLR 123; UK House of Commons Public Accounts Committee, Ministry of Defence:
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Maximising the Benefits of Defence Equipment Co-Operation, above; Lorell M. and Lowell J., Pros and Cons of
International Weapons Procurement Collaboration (RAND: 1995), pp.7 et.seq.; Hayward K., Towards a European
Weapons Procurement Process — The shaping of common European requirements for new arms programmes,
Chaillot Paper No 27 (Institute for Security Study: 1997); Bourne, Ministry of Defence: Collaborative Projects,
above; Maulny et.al., Cooperative Lessons Learned, above.
38 |nterpretative Communication on the application of Article 296 of the Treaty in the field of defence procurement
(presented by the Commission), COM(2006) 779, 7 December 2006.
39 Case C-186/01, Alexander Dory v Germany [2003] ECR 1-2479, [32]; Case C-423/98, Alfredo Albore, [2000]
ECR 1-5965, [18]; Case C-367/89, Criminal proceedings against Aimé&Richardt and Les Accessoires Scientifiques
SNC, [1991] ECR 1-4621, [22]; Case C-83/94 Criminal proceedings against Peter Leifer, Reinhold Otto Krauskopf
and Otto Holzer, [1995] ECR 1-3231, [26]; Case C-273/97, Angela Maria Sirdar v The Army Board and Secretary of
State for Defence, [1999] ECR 1-7403, [17]; Case C-285/98, Tanja Kreil v Bundesrepublik Deutschland, [2000]
ECR 1-69, [17].
40 Case 36/75, Rutili v Minister for the Interior, [1975] ECR 1219, [26]-[27]; Case C-54/99, Association Eglise de
Scientologie de Paris and Scientology International Reserves Trust v The Prime Minister, [2000] ECR 1-01335, [17].
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(25

41 41 Case C-186/01 Dory, above, para 30; Case C-337/05, Commission v Italy (Agusta Helicopters), [2008] ECR
1-2173, [42] — for a commentary of that case, see Heuninckx B. ‘A Note on Case Commission V Italy (Case C-337/05)
(Agusta Helicopters Case)’ (2008) 17(5) PPLR NA187.

42 Case C-186/01 Dory, above, para 31; Case 222/84, Marguerite Johnston v Chief Constable of the Royal Ulster
Constabulary, [1986] ECR 1651, para 26; Case C-273/97 Sirdar, above, [16]; Case C-285/98 Kreil, above, [16];
Case C-337/05 Agusta Helicopters, above, [43].

43 Case 36/75 Rutili, above, [28]; Case C-348/96, Criminal proceedings against Donatella Calfa, [1999] ECR I-11,
[21]; Case C-54/99 Eylise de Scientologie de Paris, above, [17].

44 (- 322/01, Deutscher Apothekerverband eV v 0800 DocMorris NV and Jacques Waterval, [2003] ECR 1-14887,
[122]; Case 36/75 Rutili, above, [30] and [32]; Case C-54/99 Eglise de Scientologie de Paris, above, [17].

% Case C-423/98 Albore, above, [19]; Case 222/84 Johnston, above, [38]; Case C-54/99 Eglise de Scientologie de
Paris, above, [18].

% Joined Cases C-402/05 P and C-415/05, P Yassin Abdullah Kadi and Al Barakaat International Foundation v
Council and Commission, judgement of 3 September 2008, not yet reported, [302]-[303]; see Article 6(1) EU.

47 Case 222/86, Unectef v Heylens and Others, [1987] ECR 4097, [14]-[15].

8 Case C-186/01 Dory, above, [33]; Case C-273/97 Sirdar, above, [18]; Case C-285/98 Kreil, above, [18].

49 enaerts and Van Nuffel, Constitutional Law of the European Union, above, p.267.
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% Aalto E., ‘Interpretations of Article 296°, in Keohane D. (Ed.), Toward a European Defence Market, Chaillot
Paper n=113 (EU Institute for Security Studies: 2008), pp.13-49, at 16
*! Note the probable confusion between ‘material” and ‘materiel’. A similarly worded exclusion can be found in the
WTO Government Procurement Agreement: see Uruguay Round of Multilateral Trade Negotiations (1986-1994) —
Annex 4 — Agreement on Government Procurement (W.T.0.), OJ 1994 L 336/273 (GPA 1994), Article XXIII, but
its actual scope is yet unclear and might be different from the Article 346 TFEU exemption.
52 Council Decision 255/58 of 15 April 1958 defining the list of products (arms, munitions and war material) to
which the provisions of Article 346(1)(b) TFEU (ex Article Article 296(1)(b) TEC and formerly Article 223(1)(b))
apply (not published).
53 TFEU, above, Article 346(2) (ex Article 296(2) TEC).
54 TFEU, above, Article 348 (ex Article 298 TEC).
35 Case C-120/94, Commission v. Greece, [1996] ECR I-1513; see Eikenberg K., ‘Article 296 (ex 223) EC and
External Trade in Strategic Goods’ (2000) 25 EL Rev 116, p.123.
35 Aalto, ‘Interpretations of Article 296’°, above, pp.13-49, at 17.
56 Aalto, ‘Interpretations of Article 296, above, pp.13-49, at 17.
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57 Trybus, European Defence Procurement Law, above, pp.14-15; Eikenberg, above, p.129; The list was most
recently published in Trybus M., ‘The List of Hard Defence Products under Article 296 EC’ (2003) 12(3) PPLR
NA15; Written Question E-1324/01 by Bart Staes (Verts/ALE) to the Council, OJ 2001 C 364E/85.
58 Trybus, European Defence Procurement Law, above, p.94; Eikenberg, above, p.129: this raises problems of legal
certainty.
59 COM(96) 10, above, 8.1.1, p.14; COM(2005) 626, above, §II 3; Schmitt B. (Ed.), ‘European Armaments
Cooperation — Core Documents’, Chaillot Paper No 59 (EU Institute for Security Study: 2003), p.10; Schmitt, The
European Union and Armaments, above, p.9; Michel J. and Riviere J., rapporteurs, Rapport d’information sur les
nouveaux déis de la construction de I'Europe de la défense, Commission de la Défense Nationale et des Forces
Armés, French National Assembly, N°2531, 2005, pp.41-42; Mezzadri, L ouverture des Marchés de la Défense,
above, 8.1.2.
60 Eikenberg, above, p.128; Schmitt, ‘European Armaments Cooperation — Core Documents’, above, p.10;
COM(2005) 626, above, 81 3; Van Eekelen, The Parliamentary Dimension of Defence Procurement, above, pp.6-7;
Georgopoulos, European Defence Procurement Integration, above, p.54.
81 Trybus, European Union Law and Defence Integration, above, p.147.
62 Case C-414/97, Commission v Spain, [1999] ECR 1-5585, [21]; Case 222/84 Johnston, above, [26].
63 Case 222/84 Johnston, above, [26]; Case C-273/97 Sirdar, above, [16]; Case C-285/98 Kreil, above, [16]; see
also Rapp B., Defence Procurement and Internal Market (Institut fUr Strategie- Politik- Sicherheits- und
Wirtschaftberatung, no date).
64 Case C-337/05 Agusta Helicopters, above, [44]; Case C-157/06, Commission v Italy, judgement of 2 October
2008, nyr, [23]; Case C-414/97 Commission v Spain, above, [22]; for an analysis of the case, see Trybus M., ‘The
Recent Judgment in Commission v. Spain and the Procurement of Hard Defence Material” (2000) 9(4) PPLR NA99
and Trybus M., ‘Case Comment: On the Application of the EC Treaty to Armaments’ (2000) 25 EL Rev 663;
Mezzadri, L ouverture des Marchés de la Défense, above, p.8; this position has been criticised for lack of legal
grounds in Bratanova E., Legal Limits of the National Defence Privilege in European Union, Paper 34 (Bonn
Internationalo Center for Conversion: 2003), p.19.
65 Case T-26/01, Fiocchi munizioni SpA v Commission, [2003] ECR 11-3951, [58]-[59].
66 Case T-26/01, Fiocchi Munizioni, above, [59]; Commission Decision 1999/763/EC of 17/03/1999 on the
measures, implemented and proposed, by the Federal State of Bremen, Germany, in favour of Lirssen Maritime
Beteiligungen GmbH & Co. KG, 0.J. 1999 L301/8; COM(2006)779; COM(2006) 779, above, .
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87 Case C-273/97 Sirdar, above, [27]-[28]; Case C-285/98 Kreil, above, [24]-[25].

58 Arrowsmith S., The Law of Public and Utilities Procurement, 2™ Ed. (Sweet and Maxwell, 2005), pp.241-242;
Aalto, ‘Interpretations of Article 296, above, pp.13-49, at 21-23.

69 Trybus, ‘Case Comment: On the Application of the EC Treaty to Armaments’, above, pp.666-667; Georgopoulos
A., ‘Defence Procurement and EU Law’ (2005) 30 EL Rev 559, p.569; Koutrakos P., Trade, Foreign Policy and
Defence in EU Constitutional Law, (Hart: 2001), p.191 — However, this test might be invalidated by the RRXH7%:Bx
ruling in Case C-414/97 Commission v Spain, above; Eikenberg, above, p.124; COM(2006) 779, above.

70 Case C-337/05 Agusta Helicopters, above, [47]; Case C-157/06 Commission v Italy, above, [26]; Case T-26/01
Fiocchi munizioni, above, [61]-[62].

71 Arrowsmith, The Law of Public and Utilities Procurement, above, p.245; European Commission, Public
Procurement in the European Union — Guide to the Community Rules on Public Procurement of Services other than
in the Water, Energy, Transport and Telecommunications Sectors (Directive 92/50/EEC) (European Commission:
1995), 8.3.1; Commission Decision 1999/374/EC of 28 October 1998 on aid granted by Germany to Neptun
Industrie Rostock GmbH, OJ 1999 L 144/21, p.29; Commission State aid Case No N191/2002 — United Kingdom —
DERA — Public Private Partnership, C(2002) 1799, 7 May 2002, [4] and [21].

72 Case C-337/05 Agusta Helicopters, above, [45]-[48]: see Heuninckx B., ‘A Note on Case Commission v Italy’,
above, p.NA189; Aalto, ‘Interpretations of Article 296, above, pp.41-42; Case C-157/06 Commission v Italy, above,
[26]-[28].

73 Heuninckx, ‘A Note on Case Commission v Italy’, above; Arrowsmith, The Law of Public and Ultilities
Procurement, above, pp.243-244; Eikenberg, above, p.125; for arguments that Article 346 TFEU (ex Article 296

TEC) cannot be invoked for dual-use goods, see Georgopoulos, European Defence Procurement Integration, above,
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p-84, and Trybus M., ‘Procurement for the Armed Forces: Balancing Security and the Internal Market’ (2002) 27 EL
Rev 692, p.695.

74 COM(96) 10, above, &.1.1; Flournoy, Smith et.al., European Defense Integration, above, pp.73 et.seq.; Creasey
P. and May S., ‘The Political and Economic Background’, in Creasey and May, The European Armaments Market
and Procurement Cooperation, above, p.17.

75 COM(2006) 779, above; see also Schmitt, Defence Procurement in the European Union — The Current Debate,
above, p.17 et.seq., for a analysis of the potential impact of such interpretative communication.

78 See further Aalto, ‘Interpretations of Article 296, above, pp.27 et.seq.

77 COM(2006) 779, above, 8.

78 COM(2006) 779, above, &t.

79 COM(2006) 779, above, &: (1) Which essential security interest is concerned?, (2) What is the connection
between this security interest and the specific procurement decision?, (3) Why is the non-application of the Public
Procurement Directive in this specific case necessary for the protection of this essential security interest?, (4) Does
the use of the exemption adversely affect the conditions of competition in the common market regarding products
which are not intended for specifically military purposes?

80 COM(2006) 779, above, .
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81 TFEU, above, Article 347 (ex Article 297 TEC).

82 Case C-13/68, SpA Salgoil v Italian Ministry of Foreign Trade, [1968] ECR 453; Case 222/84 Johnston, above,
[26].

83 Case 222/84 Johnston, above, [60].

84 Case C-423/98 Albore, above, [21]-[23].

85 Trybus, European Union Law and Defence Integration, above, p.194-195.

86 Case C-120/94 Commission v. Greece, above; Case C-120/94R Commission v. Greece, [1994] ECR 1-3037.

87 Arrowsmith S., The Law of Public and Utilities Procurement, above, p.247.
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88 Case C-337/05 Agusta Helicopters, above, [47]; Case T-26/01 Fiocchi munizioni, above, [61]-[62].
83 Case 222/84 Johnston, above, [26]; Case C-273/97 Sirdar, above, [16]; Case C-285/98 Kreil, above, [16]; Case
C-13/68 Salgoil, above.
90 Case C-83/94 Leifer, above, [35]; Case C-273/97 Sirdar, above, [27]; Case C-285/98 Kreil, above, [24].
91 Case 153/78, Commission v Germany, [1979] ECR 2555; Case 72/83, Campus Oil Limited and others v Minister
for Industry and Energy and others, [1994] ECR 2727, [32]; Case C-367/89, Richardt, above, [19].
92 Case C-108/98, RI.SAN. Srl v Comune di Ischia, Italia Lavoro SpA and Ischia Ambiente SpA, [1999] ECR 1-5219,
[23].
93 Case 72/83 Campus Oil, above, [35] et.seq.; Case C-347/88, Commission v Greece, [1990] ECR 1-4747; Case
C-367/89 Richardt, above, [21]; See further Craig P. and De Burca G., EU Law: Text, Cases and Materials, 3" Ed.
(Oxford University Press: 2003), pp.630-631.
94 Arrowsmith S., The Law of Public and Utilities Procurement, op.cit., pages 202-204.
95 Case 72/83 Campus Oil, above, [27]; Case C-124/95, The Queen, ex parte Centro-Com Srl v HM Treasury and
Bank of England, [1997] ECR 1-81, [46].
96 Case 104/75, Adriaan de Peijper, Managing Director of Centrafarm BV, [1976] ECR 613, [18].
°7 Case C-3/88, Commission v Italy, [1989] ECR 4035 (data processing), [11] and [15].
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o8 Craig and De BUrca, EU Law, Text, Cases and Materials, above, p.631.

99 Arrowsmith S., The Law of Public and Utilities Procurement, above, p.203, on the basis of Case C-367/89
Richardt, above.

100 case 2/74, Reyners v Belgium, [1974] ECR 631, [45]; Case C-3/88 Data Processing, above, [13]; Case C-272/91,
Commission v ltaly, [1994] ECR 1-1409 (Lottomatica), [6]-[13]

101 Case 2/74 Reyners, above, [46]-[55].

102 Craig and De Burca, EU Law, Text, Cases and Materials, above, pp.769-771; Arrowsmith, The Law of Public
and Utilities Procurement, above, p.215.

103 Tryhus, European Union Law and Defence Integration, above, p.139.
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104 Directive 2004/18/EC, above, Article 1(2)(a): a public contract, to which the Directive applies, is a contract
concluded by a contracting authority.

105 | jsted amongst the central government entities of each EC Member State in Directive 2004/18/EC, above,
Annex V.

106 Directive 2004/18/EC, above, Article 10.

107 Directive 2009/81/EC of the European Parliament and of the Council on the coordination of procedures for the
award of certain works contracts, supply contracts and service contracts by contracting authorities or entities in the
fields of defence and security, and amending Directives 2004/17/EC and 2004/18/EC, OJ 2009 L 216/76, Article 71.
108 gee the position of all the parties as summarised in Case C-337/05, Commission v Italy (Agusta Helicopters),
Avocate General’s opinion of 10 July 2007: none of them questioned that the Public Supply Directive would apply to
defence procurement and developed their arguments only on the basis of exemptions.

109 Case C-360/96, Gemeente Arnhem and Gemeente Rheden v BFI Holding B.V., [1998] ECR 1-6821; Case
C-107/98, Teckal Srl v Comune di Viano and Azienda Gas-Acqua Consorziale (AGAC) di Reggio Emilia, [1999]
ECR 1-8121, [49]-[50]; Case C-26/03, Stadt Halle, RPL Recyclingpark Lochau GmbH v Arbeitsgemeinschaft
Thermische Restabfall- und Energieverwertungsanlage TREA Leuna, [2005] ECR I-1, [48].

110 case C-107/98 Teckal, above; Case C-26/03 Stadt Halle, above, [47]; Case C-84/03 Commission v Spain, [2005]
ECR 1-139, [40].

1 Directive 2004/18/EC, above, Article 7.

112 Directive 2004/18/EC, above, Article 7(a); The list of central government authorities can be found in Annex IV
of the Directive.

13 Directive 2004/18/EC, above, Annex V.

114 GpPA 1994, above, Article 1(4) and Appendix I.
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115 Trepte P., ‘Regulating Procurement: Understanding the Ends and Means of Public Procurement Regulation’
(Oxford University Press: 2004), page 33; GPA 1994, above, Article XXII1(1).
116 Case C-3/88 Data Processing, above, [23]-[24]; Case C-71/92, Commission v Spain, [1993] ECR 1-5923,
[7]-[18], and especially [10], and [22]; Case C-328/92, Commission v Spain, [1994] ECR 1-1569, [15].
117 Directive 2004/18/EC, above, Article 14.
118 For more on security classification, refer to Council Decision 2001/264/EC of 19 March 2001 adopting the
Council's security regulations, OJ 2001 L 101/1, a amended, especially its Annex, Part I, 81, and Appendix 2.
119 see Council Decision 2001/264/EC, above, Part 11, §V.
120 Tryhus, European Union Law and Defence Integration, above, p.214.
121 Arrowsmith, The Law of Public and Utilities Procurement, above, 5.91.
122 Case C-324/93, The Queen v Secretary of State for Home Department, ex parte Evans Medical Ltd and
Macfarlan Smith Ltd, [1995] ECR 1-563, [49]; see Arrowsmith, The Law of Public and Utilities Procurement, above,
$.92.
123 Case C-252/01, Commission v Belgium, [2003] ECR 1-11859.
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134

124 Arrowsmith, The Law of Public and Utilities Procurement, above, §6.93, on the basis of the AG’s opinion.
125 As explained in more details in Heuninckx, ‘A Note on Case Commission v Italy’, above, pp.NA191-NA192.
126 case C-337/05 Agusta Helicopters, above, [51]; Case C-157/06 Commission v Italy, above, [32]-[33].
127 Case C-337/05 Agusta Helicopters, above, [52]-[53]; see Heuninckx, ‘A Note on Case Commission v Italy’,
above; Case C-157/06 Commission v Italy, above, [30]-[31].
128 Arrowsmith, The Law of Public and Utilities Procurement, above, 55.94.
129 Case C-3/88 Data Processing, [23]-[24]; Case C-324/93, Evans, above, [49].
130 Tryhus, European Union Law and Defence Integration, above, p.219-221; Trybus, ‘Procurement for the Armed
Forces’, above, pp.707-708.
131 Directive 2004/18/EC, above, Article 15.
132 SA Defence and Security Cooperation Agency, Security Assistance Management Manual, DoD 5105.38-M, 3
October 2003.
133 On MOU, see Aust A., Modern Treaty Law and Practice (Cambridge University Press: 2000), p.26 et.seq and
Appendix G.
134 Directive 2004/18/EC, above, Article 1(2)(b).
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135 See the rule in Directive 2004/18/EC, above, Article 1(2)(d)&.
136 gee further Arrowsmith, The Law of Public and Utilities Procurement, above, §.109.
137 Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Their Forces, London 19
June 1951 (NATO SOFA); Agreement between the Member States of the European Union concerning the status of
military and civilian staff seconded to the institutions of the European Union, of the headquarters and forces which
may be made available to the European Union in the context of the preparation and execution of the tasks referred to
in Article 17(2) of the Treaty on European Union, including exercises, and of the military and civilian staff of the
Member States put at the disposal of the European Union to act in this context (EU SOFA), OJ 2003 C 321/02.
138 Maulny et.al., Cooperative Lessons Learned, above, pp.19-20; See the detailed organisation description in
Covington T., Brendley K. and Chenoweth M., ‘A Review of European Arms Collaboration and Prospects for its
Expansion under the Independent European Programme Group’, Note N-2638-ACQ (RAND: 1987), pp.30 et.seq.;
Creasey, ‘The Options and Prospects for Defence Procurement Collaboration’, above, p.186.
139 EU Institute for Security Studies, ‘Contribution to the Consultation ‘Green Paper on Defence Procurement’,
Answers and Comments made by the EU ISS Task Force on the establishment of a European Defence Equipment
Market’, 15 February 2005, p.9; United Kingdom Permanent Representation to the Euroipean Union, ‘UK
Government Response to the Commission Green Paper on Defence Procurement’, 15 February 2005, p.7; COM
(2004)608 DEF., Groenhoek Overheidsopdrachten op Defensiegebied (Reactie Nederland), 2005, p.7; Heuninckx B.,
‘Defence Procurement in the EU: Time to Listen to the Wake-up Calls’ (2006) 7(2) BLI 208.
140 Trybus, ‘Procurement for the Armed Forces’, above, pp.709-711; Georgopoulos, European Defence
Procurement Integration, above, p.92.
141 Joined Cases 389/87 and 390/87, GBC Echternach and A. Moritz v Minister van Onderwijs en Wetenschappen,
[1989] ECR 723; Case C-310/91, Hugo Schmid v Belgian State, represented by the Minister van Sociale Voorzorg,
[1993] ECR 1-3011; Case C-411/98, Angelo Ferlini v Centre hospitalier de Luxembourg, [2000] ECR 1-8081,
especially [17].

301



MBI —: R AIRIYE,  Asialink A3ERIWEIH, 2010

H, RIS 25 8 3 E bR A ) e, I %hmﬁ\\nﬂﬁémﬁmﬁmﬁ
[ 53R, FRANE A R BB LA ST

9.3.2 FTEPFRZEXRETE S

LE T 1 E B RS- i, IR AR T E B R4 sk, AL A
HECES . P FMESR YR R, 24 TFEU346 % ANAEES s AN REFE 5] 0I5 i
YRR DL, —ANERE I E B 22 4 R 48 4 5t i i

ZAR AT RS, TR AL, YOG A Mg, A3
1382 A SLFA AR S AE

TR D OV T HF H RS, TR RS, s MmER
I I o MO 5 SUR N 1958 4RI S ERMR, SXPRARE L X, LA S
EREVSLE T TEER NG A= U A e P S &3 e

142 Case C-364/92, SAT Fluggesellschaft mbH v European Organisation for the Safety of Air Navigation
(Eurocontrol), [1994] ECR 1-43; Case C- 113/07 P, SELEX Sistemi Integrati SpA v Commission and European
Organisation for the Safety of Air Navigation (Eurocontrol), judgement of 26 March 2009, not yet reported.
143 Case T-411/06, Societagenerale lavori manutenzioni appalti Srl. (Sogelma) v European Agency for
Reconstruction (EAR), judgement of 8 October 2008, not yet reported, [115].
144144 gchmitt, Defence Procurement in the European Union — The Current Debate, above, pp.15-16;
COM(2005)626, above; Press Release: Public procurement — New Commission initiatives on more open and
efficient defence procurement, IP/05/1534, 6 December 2005; Michel and Riviée, Rapport d’Information sur les
nouveaux déis de la construction de I'Europe de la déense, above, pp.42 et.seq.; Briggs T., ‘The New Defence
Procurement Directive’ (2009) 18(4) PPLR NA129, at NA130; Georgopoulos A., ‘The European Commission
proposal for the enactment of a Defence Procurement Directive’ (2008) 17(3) PPLR NAS81.
145 Directive 2009/81/EC, above.
146 Directive 2009/81/EC, above, Article 2 — The Directive also applies to ‘sensitive equipment’ (defined as
equipment for security purposes, involving, requiring and/or containing classified information) but this is outside the
scope of this chapter; Directive 2009/81/EC, above, Recitals 15 and 16; Briggs, above, NA131.
147 Directive 2009/81/EC, above, Article 71, amending Avrticle 10 of Directive 2004/18/EC; Briggs, above, NA130.
148 Directive 2009/81/EC, above, Article 1(6); Briggs, above, NA131.
149 Directive 2009/81/EC, above, Recital 10; Common Military List of the European Union (equipment covered by
the European Union Code of Conduct on Arms Exports), OJ 2006 C 66/1.
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150 Directive 2009/81/EC, above, Article 8 and Recital 14; Briggs, above, NA132.

151 Directive 2009/81/EC, above, Articles 12 and 13; Briggs, above, NA132-NA133.

152 Directive 2009/81/EC, above, Articles 21 and 50 to 53.

153 Directive 2009/81/EC, above, Recital 40.

154 Directive 2009/81/EC, above, Articles 22 and 23 respectively; Briggs, above, NA133-NA134.

1% Directive 2009/81/EC, above, Articles 25 to 28 and Recital 46; Briggs, above, NA135.

156 Directive 2009/81/EC, above, Article 29 and Directive 2004/18/EC, above, Article 32(2); Briggs, above,
NA135.

157 Directive 2009/81/EC, above, Article 39; Briggs, above, NA134-NA135.

158 Directive 2009/81/EC, above, Articles 55 to 64.

159 Georgopoulos A., ‘Commission's Communication on the Results of the Consultation Process on European
Defence Procurement’, 15(4) PPLR NA119, 2006; see also Schmitt, The European Union and Armaments, above,
pp.55 et.seq., who clearly anticipated the Commission’s action plan.

160 Directive 2009/81/EC, above, Article 72.
303



HMBEZ — B AFEIGE:,  Asialink AFERIEEEIH, 2010

9.4 TBURA] [ B SR W 1 BE

TATE B ESCIR BN A A FLEB 145 2 ek F - E 7Rk &N J7 T, (HAR
RIES T 2R EEILZ RN, BRI R — R &k, T
NFEERITEA VS, A TFEU346 25 HUEE S iyt . 160 2K it i
RIGAREEHLAYEEAL, HA S R %e %&%om@%,%%ig%%ﬁ¢M
RN, AN A A A A B T A U I B R A R, e BN — AN R TIZ I

TN (R i 2 S 25 B 2 I R % TR v T 6L 97 1 R s 104 i,
HIRFRE B S E&OIE. EY . BIRIME AL, 9% 7132, prf KCE s R
#5257 EDA. %

W

Horp N BARAT S IGE 117 EDA R HC— LR BUR 18] B IR B3 2R
i, BUEREECMERIRE S, TFEU346 & rILGEH#%. X —HErS 5%

161 European Defence Agency Press Release, ‘EU Governments Agree Voluntary Code for Cross-Border
Competition in Defence Equipment Market’, 21 November 2005; European Defence Agency Press Release, ‘EDA
Welcomes European Commission Move on Defence Procurement Rules’, 6 December 2005.
162 Declaration (No 31) on Western European Union Annexed to the Final Act of the Maastricht Treaty, OJ 1992 C
191/1, para 5; Cox A., ‘The Future of European Defence Policy’, above; Hayward, Towards a European Weapons
Procurement Process, above; Cornu C., ‘Fortress Europe — real or virtual?’, in Schmitt B. (Ed.), Between
cooperation and competition: the transatlantic defence market, Chaillot Paper No 44 (Institute for Security Studies:
2001), p.83, citing an initiative dating from 1978.
182 Council Joint Action 2004/551/CFSP, above; see also European Convention, Final report of
Working Group VIII — Defence, CONV 461/02, 16 December 2002, paras 64 and 65.
164 Council Joint Action 2004/551/CFSP, above, Article 2.
165 Council Joint Action 2004/551/CFSP, above, Article 5: see also Unisys study, Intra-Community Transfers of
Defence Products, February 2005, § 3.2.5; Georgopoulos A., ‘The New European Defence Agency: Major
Development or Fig Leaf” (2005) 14(2) PPLR 103; Schmitt, The European Union and Armaments, above, pp.40
et.seq., actually submitted a blueprint for the work of a European Armaments, Research and Capability Agency
(ARCA) that is eerily similar to the current structure and working of the EDA.
166 Council Joint Action 2004/551/CFSP, above, Recital 21.
187 See in particular Heuninckx, ‘Towards a Coherent European Defence Procurement Regime?’, above;
Heuninckx B., ‘The European Defence Agency Electronic Bulletin Board: A Survey after Two Years’ (2009) 18(3)
PPLR 43; Georgopoulos A., ‘The European Defence Agency’s Code of Conduct for Armament Acquisitions: A
Case of Paramnesia?’ (2006) 15(2) PPLR 55; Georgopulos A., ‘European Defence Agency: The New Code of Best
Practice in the Supply Chain’ (2006) 15(5) PPLR NA145; European Defence Agency, A guide to the EDA’s new
European Defence Equipment Market, EDA, Brussels, 2007.
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168 European Defence Agency press release, ‘Bulgaria Joins Code of Conduct for European Defence Equipment
Market’, 25 April 2008; European Defence Agency press release, ‘EDA Agrees on Norway’s Participation in
Regime on Defence Procurement’, 26 May 2008; Letter from the EDA Chairman SGS6/02751 dated 7 March 2006
and acceptance letter from the Norwegian Minister of Defence 2005/00445-5/FD 1V 4/LWE dated 7 March 2006.
169 EDA Steering Board Decision on an Intergovernmental Regime to Encourage Competition in the European
Defence Equipment Market, November 21, 2005; European Defence Agency Press Release, ‘EU Governments
Agree Voluntary Code for Cross-Border Competition in Defence Equipment Market’, 21 November 2005; The Code
of Conduct on Defence Procurement of the EU Member States Participating in the European Defence Agency, 21
November 2005, found at
http://www.eda.eu.int/reference/eda/EDA%20-%20Code%200f%20Conduct%20-%20European%20Defence%20E
quipment%20Market.htm accessed on 25 November 2005; For a specific discussion of the Code of Conduct, see:

Georgopoulos A., ‘The European Defence Agency’s Code of Conduct for Armament Acquisitions’, above.

70 EDA Steering Board Decision Approving the Code of Best Practice in the Supply Chain, May 15, 2006; for a
discussion of the Code of Best Practices, see Georgopulos A., ‘European Defence Agency: The New Code of Best
Practice in the Supply Chain’, above.

171 The Code of Best Practice in the Supply Chain Approved by Aerospace and Defence industries Association on
27 April and agreed by the EU Member States Participating In The European Defence Agency, 15 May 2006, found
at
http://www.eda.europa.eu/reference/eda/E.D.A.%20-%20Code%200f%20Best%20Practice%20in%20the%20Supp
ly%20Chain%20-%20European%20Defence%20Equipment%20Market.htm, accessed on 26 May 2006.

172 EDA Steering Board Decision on a Framework Arrangement for Security of Supply between Subscribing
Member  States (sMS) in  Circumstance of  Operational Urgency, 20 September 2006,
http://www.eda.europa.eu/reference/sbd/sbd-2006-09-0.htm.

173 Council Decision 2001/264/EC, above.

174 security of Information Between Subscribing Member States (sMS) — Common Minimum Standards on

Industrial Security, 20 September 2006, http://www.eda.europa.eu/reference/sbd/Sol.pdf; EDA Steering Board
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Decision on Security of Information Between Subscribing Member States (sMS), 20 September 2006,
http://www.eda.europa.eu/reference/sbd/sbd-2006-09-1.htm.

175 The Code of Conduct on Offsets, 24 October 2008, http://www.eda.europa.eu/documents.aspx, accessed April

23 2009; see also Eriksson et.al., Study on the effects of offsets on the Development of a European Defence Industry
and Market, above.

176 Accessible at http://www.eda.europa.eu/ebbweb; European Defence Agency Press Release, ‘Steering Board
Agrees Key Measures for Launch of Defence Procurement Code of Conduct in July’, 7 April 2006.
177 European Defence Agency Press Release, ‘Spain to Join Code of Conduct for European Defence Equipment
Market’, 19 June 2007; Heuninckx, ‘The European Defence Agency Electronic Bulletin Board’, above.
%% Heuninckx, ‘The European Defence Agency Electronic Bulletin Board’, above, p.65.
17 position taken by a number of French officials at the European Institute of Public Administration (EIPA)
conference on European Defence Procurement, Maastricht, the Netherlands, 11 May 2009.
180 Eor a detailed overview, see Michel Q., Arms and Related Items Export Control Regime, The Eternal Quest to
Reconcile Foreign Policy and Economic Interests (University of Liege: 2005); and Michel Q., The European Union
Export Control Regime: Comment of the Legislation Article by Article, Revision 5 (Univerity of Liege : 2006); see
also Schmitt B., A Common European Export Policy for Defence and Dual-Use Items?, Occasional Paper No 25
(Institute for Security Studies: 2001).
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181 Found in Schmitt (Ed.), ‘European Armaments Cooperation — Core Documents’, above, p.23.
182 council Declaration of 13 June 2000, issued on the occasion of the adoption of the common list of military
equipment covered by the European Union code of conduct on arms export, OJ 2000 C 191/1; most recently
published as the Common Military List of the European Union (equipment covered by the European Union Code of
Conduct on Arms Exports), OJ 2006 C 66/1.
183 schmitt B., A Common European Export Policy for Defence and Dual-Use Items?, above, pp.12-15.
184 gee further Schmitt, The European Union and Armaments, above, pp.32-34.
185 See e.g. Eighth Annual Report According to Operative Provision 8 of the European Union Code of Conduct on
Arms Exports, OJ 2006 C 250/1.
185 Eyropean Parliament, Draft Report on the proposal for a directive of the European Parliament and of the Council
on the coordination of procedures for the award of certain public works contracts, public supply contracts and public
service contracts in the fields of defence and security (COM(2007)0766 — C6-0467/2007 — 2007/0280(COD)),
2007/0280(COD), 3 July 2008, p.6.
187 Council Common Position 2003/468/CFSP of 23 June 2003 on the Control of Arms Brokering, OJ 2003 L
156/79.
188 Council Joint Action 2000/0401/CFSP of 22 June 2000 concerning the control of technical assistance related to
certain military end uses, OJ 2000 L 159/216.
189 Council Joint Action 2002/589/CFSP of 12 July 2002 on the European Union’s contribution to combating the
destabilising accumulation and spread of small arms and light weapons and repealing Joint Action 1999/34/CFSP,
0J 2002 L 191/1.
190 Third Annual Report on the implementation of the EU Joint Action of 12 July 2002 on the European Union's
contribution to combating the destabilising accumulation and spread of small arms and light weapons
(2002/589/CFSP), 0J 2003 C 312/1.
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191 Council Regulation (EC) No 1334/2000 of 22 June 2000 setting up a Community regime for the control of
exports of dual-use items and technology, OJ 2000 L 159/1, as amended .
191 |dib., Article 2(a).

193 Case C-83/94 Leifer, above, [30]; Case C-70/94 Fritz Werner Industrie-AusrCstungen GmbH v Germany, [1995]
ECR 1-3189, [29].

194 See further Schmitt, The European Union and Armaments, above, pp.30-31.

195 Council regulation (EC) No 150/2003 of 21 January 2003 suspending import duties on certain weapons and
military equipment, OJ 2003 L 25/1.

196 Council regulation (EC) No 150/2003, above, Annex I; see Commission Regulation (EC) No 1832/2002 of 1
August 2002 amending Annex | to Council Regulation (EEC) No 2658/87 on the tariff and statistical nomenclature
and the Common Customs Tariff, OJ 2002 L 290/1.

197 Council regulation (EC) No 150/2003, above, Article 2.
308



HMBFEZ —: BRI AIRIEE:,  Asialink A3 H, 2010
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S E BT SR AN E BRI, (HAHE A RARAIARIC F 8 o 3 ) 4 Py 35
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S [E R R 0 £ [ 7 1 5 i R AT AR 52 31 TFEU346 251 36 24 I3k . 2OMH 2,
TR E S AR I N, 4R 204 BUE R DU A EDA FRAE R 22 A HEZR DML . 202
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198 COM(2003) 113, above, p.13; European Commission, ‘Consultation Paper on the Intra-Community Circulation

of Products for the Defence of Member States’, ENTR/C, 21 March 2006; see also Mélling C., ‘Options for an EU

Regime on intra-Community Transfer of Defence Goods’, in Keohane, Toward a European Defence Market, above,

pp.51-88; Unisys study, Intra-Community Transfers of Defence Products, above, 8.

199 Directive 2009/43/EC of the European Parliament and of the Council of 6 May 2009 simplifying terms and

conditions of transfers of defence-related products within the Community OJ 2009 L 146/1.

200 pjrective 2009/43/EC, above, Articles 3(1) and 13(1).

201 pjrective 2009/43/EC, above, Article 1(2).

202 EDA Steering Board Decision on a Framework Arrangement for Security of Supply between Subscribing

Member States (sMS) in Circumstance of Operational Urgency, above.

23 Georgopoulos A., ‘The European Defence Agency’s Code of Conduct for Armament Acquisitions’, above,

pp.57 and 62-63; Heuninckx, ‘Towards a Coherent European Defence Procurement Regime?’, above, pp.16-20.

204 gee also Schmitt, Defence Procurement in the European Union — The Current Debate, above, pp.47 et.seq.
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1% T, #E 7RIS RRGTE S, RISl TR S o HER I TR A
FlL AU 4 665/89 FlfE 4 92/13. FiERuHt1a4 LL 2007/66 S 182347 1 #
BRI JE . ROPF 4 2 RV R EITE B RRR R A B HaE R, TERCR
A [ 5% 2 T P T AT RO 8 AR o) e 2 [ 22 TR A7 1 3 0 22 )

TEMBIE SR T M AEAE A JERIEVE AT o BRYNZS 51 23 57 5 W B % Pl 7 [ i
SPRRERVER I E (1) 55 . DRI, 252958 258 S5 BRINER A IE 1T e (R IR AA
LI 226 550 BOSHE RO ILN AR BEIEAT 529 355 1 B A ) AL Ur 28 BRVE
Bt CLATFRIFGERE) , EFERIEFRE T A1 X 55 . 1EASRIG U P )Lt
T, BRSCAMH 7 XMEEET .

52 Tk IR E K Z AT, 5 3 T MR A ORISR K 7 [ [H
K2 AT .

10.2 HEZZEHPAT

BREZZR e 2 BRUE T IR, REEREG AL B R EE M A IR . A, 72k E
% THT AT 2 R AT AR R B S LA R o SR ARV B R SR B 200 B
R 2 T L PV R R 7 A KR 2

\Jo

1 A couple of works with an in-depth analysis of the issue of enforcement include S. Arrowsmith, The Law of Public
and Utilities Procurement (2™ ed. 2005), chapter 21 where the reader will find elaborate references to other works in
the field and P. Trepte, Public Procurement in the EU (4 Practitioner’s Guide), (2™ ed. 2007) chapter 9,. See also J.
Fejo and S. Treumer (eds.), EU’s Udbudsregler — implementering og h&adheevelse i Norden (The EC Public
Procurement Rules-Implementation and Enforcement in the Nordic Countries), 2006 with articles in both English and
Danish.

2 Case C-243/89, Commission v Denmark (“Storebaelt") [1993] ECR 1-3353 is an example of a case that has
influenced the approach in a Member State to a very high degree. After this case the Danish legislator has clearly
prioritized the field of public procurement law and taken enforcement in this field much further than what is required
from EU public procurement law.
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10.2.1 IGFTFEHE

R TFEU 5 279 % (JRIRILARIRL5E 243 250, RRIMVEREXT T HAEFE 1 2=
A BOR) RN B 5 0t 6 WOV Bt R 3 (R0 0 471 B SR I 4 it P ) 2%
UL G B 5 Tt A0 R A — 7 M AR WG . fEHATEOL T, IRIRIE
TFEU258 &4 YR A S B A R B 2 R e R AE B AT AR B 2% T P i
RLYFIAII A

TEAFERIWATIE, BRMVE B 5 I I it 55 I R AR b ° X S E R 2
T R IEVE B G B S 250 o 2 [ 0, RIASE I BT 435 it ) PR 9 E B
B 7 AR MESRTS SCRE, R I o 8 B AT R AR LR o

FEFFE T RLE T RN I SRO5F (0 B S A, 0 S 2 28 V2 o 1 46
TR AN, A R IR S R A — A YRR R A
B AN B, ER R FR AR\ A ATIE W 0 SR SR i R
P () TEVR RN R T o X A S R B YR I B L T L S R B,
WA R T Bl MR R EER o IXFEIEAT NI L AUR “ TCVETRAME Y, XTI
TR BIELT R AE AT 7 (3 X EE R o RCMVA R E 5 R ZE 1 v 58 i
B 1E3EVEAT Jo A G i vk BON RE RS SE R B, BRI R AR T A F 28T 1
WL A4 REUG I8 . ClSiE, AT —FhoRI 28 A . T SRR AR B4R
VUSRNG5 6, ok A 28 24 244 J3 T LA B o SR B o L 045 188 2 77 = 1) O vk
IREMEIHR .

3 See C-45/87 R, Commission v Ireland (Dundalk) Order of 16 February 1987, [1987] ECR 783; Order of 13 March
1987, [1987] ECR 1369, C-194/88 R, Commission Vv Italy (Lottomatica) Order of 20 July 1988, [1988] ECR 4547,
order of 27 September 1988, [1988] ECR 5647 and C-87/94 R, Commission v Belgium (Walloon Buses) [1994] ECR
I -1395. The Commission had also applied for interim measures in C-243/89, Commission v Denmark ("'Storebaelt")
[1993] ECR 1-3353 but as Denmark acknowledged the breaches the Commission withdrew the application.

4 This is the usual approach even though the Court of Justice does not always explicitly or consistently assess the
condition this way, cf. Peter Trepte, note 1 above, p. 586.

5 Cf. P. Trepte, note 1 above, p. 587.

6 Cf. C-194/88 R, Commission v Italy (Lottomatica), note 3 above.
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FEAE T VR RIS . XN AR C-20/01 FI C-28/01 BhA S 2 B 23 R4 [H
BRI — PR WL 30 FMRSS & FAEBAT AT A B RO N T, ZREIA
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Y BV e R R A e IR I 2% 2056 228 %% (BIh TFEU 2 260 %) .« %M )5
BHE, A B AR ORI EE I, JEAT IR .

N T HESHE R JEAT H 55, 22 03 & BERVA Be it B o P AN & 8] A Ak kR 20 il
€126,720 A€ 31,680 )T H A= HJEAT (55 AHPTEL, FEERIUH M )T 2 5
Kb T EFE. A, AR RKEI26.720 fiE&HIEF, MRIL C-503/04 HiH
fTEBIA AL L, R kA, O E U O, HE RS REHAN
PERAERGHNER I F RS % T EEAE AR AT D2 LR &, kB A R ER

[

" P. Trepte, Public Procurement in the EU A Practitioner’s Guide (2" ed., 2007) p. 579 mentions C-243/89,
Commission v Denmark ("'Storebaelt™) [1993] ECR 1-3353 as an example. Another example is C-503/04, Commission
v. Germany [2007] ECR 1-6153 concerning the duty to set aside a contract concluded in breach of the EU public
procurement rules.

¢ [2007] ECR 1-6153

® [2003] ECR 1-3609

19 The action was brought on 7 December 2004 and the city of Braunschweig and BKB agreed to cancel the contract
on 4-5 July 2005, cf. M. Niestedt, “Penalties Despite Compliance? A Note on Case C-503/04, Commission v
Germany”, Public Procurement Law Review 2005 NA 164 (NA 165). The slow termination of this contract was
eventually decisive for the admissibility of the action.
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ITRIE. WX —154, TERERIL N BT A F LRSS 2d & mTBEToak. X Lt
DL ARG 2 2 J5 A HR Y% 2004/18/EC 518 2 7E WK R B 75 AR F5xt4 [Rl@ knidk
TAEMETERRIEN . XMABAAERT 3.3 TOR3AT VA 17
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NIz 2, £ C-503/04, ZEviBE S, BRIMERT A R S 2 155 R
FHHALIE 20k, WA BAR SR i A FOR VR R R MR AT 21 R
BN SR, BRI, AA MR E FERZIE, fEA—A 30 SRR
ST, HWIREE 29 BB AT LS5 RO RELA T4 . SUE S5 RS 3R T 4 1H]
[PIHARR AN H G T IX PG 0 N LR T 5 78 1E 2 1k [7) 1 ke e 19 LU AT 45 e 1) B Vs

— MR AT REME 2 — HIABE CARYE TFEU 28 258 46HfiEidi ik T A LRI,
WU AT 281 E £ R B IEU) . ARTTT, A7 0 A5 A 3 S 2 ) ke () LE AR o 22
R, A W0 a5 A Ay 3 e o7 B0 S A e 2 38 JEL A o v ) R Bk v . SR A
C-26/03 Stadt Halle™ {55 37 BLE A A AR L A 5 7EAT 42 T 075 00 A1 bl e Rk B 2
HORMGTE, X S BB RAT 4 A ™ B SN R VLRI G Ol o IR W
MR M, AR RSO W SR KL A R SRR AR . XK S 8k
ARG 2 1, N5 G T RS 208 2[R RO 4 R AS B 4 DR L 4 T 2 31 < AR
7, RIS SR S B SRR B R v R LT N R . IR
FEAE ARSI P 0 I A TR AR 5 KK A DX — S S R AE A

SR, BRI TS SRIA LT R &0 A R SCS AR T35 Bobs & B i,
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ST SRR 0l 245 v B ELAR S DL LR GE 72 15 28 b 5 — 3 S Wk B 4 R

1 Germany supported by The Netherlands argued that the action had become void of purpose and thereby
inadmissible because of the termination of the contracts prior to the judgment, cf. para 17 of the judgment.
This argument was set aside as the contract concluded by the City of Brunswick had not been terminated on 1 June
2004 which was the date of the expiry of the period prescribed in the reasoned opinion issued under Article 228 EC.
12 1t can be added that it would also lead to an undesirable legal situation as it would not take into account the need
for basic legal certainty with regard to contracts concluded on the basis of the EC public procurement rules.

1% [2005] ECR I-1

14 See S.Treumer, “The Discretionary Powers of Contracting Entities — Towards a Flexible Approach in the Recent
Case Law of the Court of Justice?” (2006) 15 P.P.L.R. 71 at p. 81.
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* The dominant view of Danish legal literature has agreed with this with regard to the follow up on the enforcement
bodies’ annulment of decisions to conclude the contract.

18 Compare with Joined Cases C-21/03 & 34/03, Fabricom [2005] ECR 1-1559. It clearly follows from this case that
it is mandatory to make a concrete assessment of whether a firm previously engaged in technical dialogue may or
shall be excluded from the tender procedure based on this ground and that the firm in question cannot be excluded per
se. See further on this S. Treumer, “Technical Dialogue and the Principle of Equal Treatment-Dealing with Conflicts
of Interests after Fabricom” (2007) 16 P.P.L.R. 99.

1 See S. Treumer, “Towards an Obligation to Terminate Contracts Concluded in Breach of the EC Public
Procurement Rules: the End of the Status of Concluded Public Contracts as Sacred Cows”, (2007) P.P.L.R. p. 371,
section 4 (pp. 378-382) for an analysis on this.

18 [2000] ECR 1-10745

1% This has been covered in several works. See A. Brown, “EU Primary Requirements in Practice: Advertising,
Procedures and Remedies for Public Contracts Outside the Procurement Directives” (2010) 19 P.P.L.R. 169 and S.
Treumer, op.cit in note 11 above at pp. 82-84.
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G2 BIRE P I ALK, AFRAE B AT DX I AE A F5 Hh FEAE Dy 32 i) @ PA i
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PR R B B T R » ROF 35 4 168 1 1 3 SR AT P 1) B AG FRTABUR L5547
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2 This has been covered in several works. See A. Brown, “EU Primary Requirements in Practice: Advertising,
Procedures and Remedies for Public Contracts Outside the Procurement Directives” (2010) 19 P.P.L.R. 169 and S.
Treumer, op.cit in note 11 above at pp. 82-84.

2L ECJ judgment of 13 April 2010 (unpublished)

22 [1991] ECR 1-5357

28 persons having or having had an interest in obtaining a particular contract and who have been or risks being
harmed by an alleged infringement, cf. Article 2(3) of the Remedies Directives.

315



MR —: BEAILRIEE:,  Asialink A3REEITH, 2010

RS A BB SN T XA FOROF, T3S BRI TE R RO R i
FEOOTI SR, 2% A R HE R BRI A 21

BOFIG A IIE 2a (2) ZAINT BAMEE AR, RIBZAIIE, SRR
754 4% T4 (b AR BT SR FF (345 B 10 5 15 A s, 5 — A B3
HOEFI R 5 2 4 (3D . F bt B IR (R4 240 24 R 7 B 1 o 2 LA gt e 45 7t
o A e 2 T SE A T

5 e 5 R EL S T 95 AOMLRD 1 5 B 0 SRR (BT R i T Al 2
AT HIRE A, (E A AR 1 o 35 H 2 04 S R 5 ke A 2 T
BEVRZR i B R DO o 7, W 2 AR, H U Y B s e o
VRN 18 A SR ISR 2R M. 18 R SCHIIHE R, K % 08 S RO 85
SREL

10.3.1 ImiHE it

JEHE PRI ox s 4 45 ) 8 3 B R BEAT oSt A AR PR S ) T R BB B £
Tt A DR FER IR AT AT 2 R A

RIEH 2 (1D (ad 2k, FC5 E N DR T DAAE 8 B R PRI I i i o Al 7
[T DARRE 05T B B R P BOMLRA £ 25 18 28 35 R 2 1) (RIS AT LA RGPl AT 2 4207 HY
Ala, RIS 2 (5) FAERIUIGE I F5 it AT A i R PT RE R i AR AR A FH I Al AANR
HRC I P Jt o A 2 PR AE S2 1) 1 AR FE S 2.1 49 R BRI e A i Bl K Bl
EFEHE 2 (5) ZRIFARBALAZTIm I F5 5 10 Wb itE . AL, B BEIKSEE A
Z SR B L, DR I I S L2 2 T A ST (14 B % it P s A ATURE e AE AR KA
FE EA RN o S IO R ARMESRAHCE [ 5 R SRAFIG I ReBh®, 623K 4
P S P VY SR A AT i S i SR P 2 A B SR T 4 B R S

2007/66 5 RGHEL SIN 1B RS I A B 30 Tk & F AT
W o HUNH & B SRR S 12 W AR 4 AR A AN A AT

EEgapa
7

i)
2
$
=
P
H
@
HO
*
=
=
2
=
Ll
at
=
W
=
s
i
Z
|
A
&
I
P
FD
b
H
=
o
op
A
& =

2+ See Article 2e(1) of the Remedies Directive.

2 A. Brown,”Effectiveness of Remedies at National Level in the Field of Public Procurement”, Public Procurement
Law Review 1998 p. 89. See also section 3 in the article of S. Treumer, National hindhavelse af EU’s udbudsregler —
er handhaevelsessystemet effektivt pAEU-udbudsomrédet? p.99 in J. Fejo and S. Treumer (eds.), EU’s Udbudsregler
— implementering og h&ndhaevelse i Norden (The EC Public Procurement Rules-Implementation and Enforcement in
the Nordic Countries), 2006.

316



HMEIEZ —: AR,  Asialink AFERIEETH, 2010

K. ERGHIELH 2 56 (4) e H AT IFA BB HA F IS 7%
TR, BIERIIEAE 2 4 (3) 4ME 1 (5) ZHEMHMN. HIEE 2
(3) %, J A [ L R 4 24 24 Jm N REAE o 2 B 2 4R SR B AR U I B e e B AT
HEZ AT A, HIEARAES 2a (2) 4% 2d (4)  (5) ZHE RIS
ZHTEEAR . UhAh, MRIERGFIE A 1 (5) &, R E T ERAR SN B AT LML
S PN TR A o FEIR ARG, 5 R B R e A R T R R A AT

10.3.2 #WE

1 20 20 90 AEARH, B IRFEWIZO A ORI 2 BAAT AU Py 2 1125 1) 9% ks
RURAR AR B B 1 177 WS IAE O BTEls, Vi 2 A I O R =491,
A0 LSRR 28 451 S T £ U 3R AF S Re i 5491 28

YRGS, o BN ATRE 8 52 23 SOk SO AT i 3 1A R S 4t
NG IR, A7 SRNG5S I 384T VRN E A L 1) e Xt IR 1 DL A
QIR A K B AT T =5 kst . WIS EREEANTE R G4 ZORA]
e AR I T RETE, XX TG e S S B IR 2 LR . 2 F R Hhr
FARK LB NS B PR W RE 1 2 5 AR TR BT 3. REAE — T IR &
BN E, B2, BB B O E AR € 1 OUE T bR vl
LR 3 S I 2 HR IR R AT 9 R ERAT A 45 R I 2%

MBI BIE T RIE b, 21X T i SRR 2 3R 2 BCH: Ath i F 15
OLASTT DATE 0 35 I B2 U 2 A A . BOBFIR 255 2 (1) (o) 2k AR WI R
B X550 2 2R H A MRS THE WL SR, RARMBRIERLAE C-275/03 &
USRI & A2 e T L, B3 I T RO R A R RIE A A e B AT A

% See A. Brown, Effectiveness of Remedies at National Level in the field of Public Procurement”, (1998) 7 P.P.L.R.
89 at p.93. This article is of particular interest as some of the information in the article of Adrian Brown was derived
from a study, which his employer Herbert Smith law firm co-ordinated for the European Commission in 1996,
involving a comparative assessment of procurement remedies in all of the Member States (15 at that time).

21 A, Brown, op.cit. mentions that an isolated example occurred after the ruling in the Storebaelt case (C-243/89,
Commission v. Denmark, [1993] E.C.R 1-3353) where a number of unsuccessful tenderers were awarded damages to
cover wasted bid costs, rather than loss of potential profit.

%8 See S. Treumer,”Damages for Breach of the EC Public Procurement Rules — Changes in European Regulation and
Practice” (2006) P.P.L.R. 159.

2 ECJ judgment of 14 October 2004 (unpublished)
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% Judgment of 30 September 2010
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%1 This could involve damages to the contracting party losing the contract due to its ineffectiveness.
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k.
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FERIERMIET, R MARBER L FRNIE AW . BRI, AT L
VOAE MO, AR HIAS 5 NTE T B R BN 28 3R AU ) H 5 2K 1]
W SR TSR ER I <R ARSI B Hbs ", xRS
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PP, A ARKR SR XS 17— [ I AL O T R 5 Bl 2
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SR, A% T L2 PO o) @AY 2 ARG B — &8 3, TR AELE
PUARECMAL A A AR A IXR I OxX e 8T 7 i ie, JF
BN T IMRAREHB R 2 SBUE R RBI, PR 5 A LRI ICH
2 RIS i) R HH 5%

A, BRERIRRE, MWEE—AN5640 (RIS T BRpNIEAN AL [R)f4&, TECSC i) 1951
XL, ZRRINILFR L4 TEC (1957 4F) Flfm# 2009 4F 12 A 1 HAE
R B A KL, EEAFEMAKL), BOME# %2, TEU BRI MER KL

! Mario Monti: A new strategy for the Single Market at the Service of Europe’s Economy and Society, Report to the
President of the European Commission Jos&éManuel Barroso by Mario Monti, 9 May 2010.

2 Monti Report at 78.

% Monti Report at 76.

* Loc.cit.
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® See to this i.a. Sue Arrowsmith and Peter Kunzlik in Sue Arrowsmith and Peter Kunzlik (Eds.), Social and
Environmental Policies in EC Procurement Law, New Directives and New Directions, (Cambridge University Press,
2009), 9 ff, and 55; and see for instance in relation to Danish Regulation and Practice, Steen Treumer in Roberto
Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe (Copenhagen 2010), 53 ff.

® See e.g. Roberto Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in
Europe (Copenhagen 2010), 18.
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7 See e.g. Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe
(Copenhagen 2010).

® See e.g. Joel Arnould, Secondary policies in public procurement: the innovations in the new Directives. 13 P.P.L.R.
2004, 4, 187-197.

® Sue Arrowsmith and Peter Kunzlik (Eds.), Social and Environmental Policies in EC Procurement Law, New
Directives and New Directions, (Cambridge University Press, 2009), xvii. See also to this Roberto Caranta in Roberto
Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe (Copenhagen 2010), 17. See
also e.g. Rolf H. Weber, Development promotion as a secondary policy in public procurement, P.P.P.L 2009, 4,
184-200.

10 See to this e.g. see Sue Arrowsmith in Sue Arrowsmith and Peter Kunzlik (Eds.), Social and Environmental
Policies in EC Procurement Law, New Directives and New Directions, (Cambridge University Press, 2009), 147 ff.
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ARV DR B AN N EA PN e it Rl S S R . ERMIE T, 2
B ORAP B A ZE TR AL R xS T SEIUAE S STk BlAE 55 3 i ke AR
A2 R R e AR, IR R R IR K58 4 201 R AT RERIE IS &
Al AL, RHRE Bl 0 Bl O B o0 52 DR 97 R A ZE IR Aol v R A dL 5 3% 5
FPE G 1. 7 AN, FPE (42) BUE"[ bR St T AR R AR DT %
PAZAEFTRENT . BRI, RAZA HIT M ZhRER DA ZR, £ BAE BOH [H K briEr 2
B T IRRMARIE, IF2E TP A RN R R TS I ARSE L SR SR I 4T K BOR

MR [.]7 .

£ 2004/17 S84 Y, WAL BEREHSMAGEBERAARIE. R2
JUNBIF AL s 1, £E5 28 26k T ot [ W] LULGR B S TR T 52 R I L) B
Sk HHRITT Skl AT REE.

BEAh, 28 38 Sk MlE “IEAT GRS . AL LLE AT RIEAT S 1R
HIEtE, (B BB AR S 3R RV A A, I RER DL B RIS T 45 H 3e 5
BERIE BARESR I T B MU E 2056 U R B 2 MR R[L.]7 « 26
55 %% “HFIMRT” ZREFHE T4 “ WAL AR A BEORE B M rI$Hhs”
5 EFRMRESFIEIC AR “HERR" SN OREEN,

FEARL I =t — “ORTIEERIVE R E L7 e,  BORBGE” 2R
AN BRSSPI ER AR, BT EKF, IMRVEREARCE, PTESRIRTHRY
P (B AT EHR AL MERKE, thae, A Zerr=dl..]”

11.5 S5 MIRSEERA KRR AV

FE ORI A JE 1) P SR 39T, WRVE el — BLAC RS e R BE (A SQ A . £
PR FIGNEZ T, SR, BRI LUN SO R EE . £E 5 AR R AP AS A K
AP BRI REAR 2. —J7 T, SR SR AT REIE T W] RE A 2 7 BEA% R s I AR 2 A
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WEEEGR, [, 53—J51, A —DEEARRG 7T EUE Y, SRIGSEAR ] e id iy 77 T i i
FHENE S FREAT I BUe At 2 MR STBUR . AR SEAR, GIanSE BT, 7O N 5
&I _E AT RETIE T DI 5 2 R £ AT 18 P I SRl N A B N A FH 5 T A R 25
WA FAMEOL T, THBUM AT RE MR BB SRR, GIaEf b S E,
SRR AR R VAl A B A s el

AR N2, RNV e A B 2 A 38 T 55 o R 0 B — N ) 2 1988 4E
Beentjes FIu, e G rb, WRINIEFE R CL 4 SR S (0 B AT RS A R
] BEA 2N E IR A HER IS FE B FEAE N

11.5.1 1988 £ Beentjes HJx

11.5.1.1 AR

FERESR T, ar 22 (1) B VAR EESR IR B R AL PEAS S R AE A SR I il e %2
PRI JLAS I o 38 )l 2 5K 3R A5 5 R (A B PRI R AT YIRS FH 2Rl A
AT A ER

WRHIE R, T4 — oA 5802 10 7 SRS 7 IR, 4 Y 24 4 41048 20
FHE BB AT AL 0 STIR B[ 25 & 28 4% M7 HILIE 14857 I 25 IR 00 b e A
BORFIVABLRE T AR e 7 B AR R A G R . IR 25 H AR 2 S AR B R <8
RAN 25 AL AT KR BCRE I 2 5 B . LeAL, BRIEEESI M T “CEl
and Bellini” 33 o "8, WRMVERERR, MIXLERE o] LARE HH, 2T AR

JR BB AEAEAT DR AR R S5 DR U AR R A 7 b () Bt L o 75 O A 1
I R 71/305 F54 105 29 (1) A BIME, AR T ELBANLE T
AR A B 1% S R BRI M an i, SERUHIR, 12847, BAIREST,

12 See e.g. Roberto Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement
in Europe (Copenhagen 2010), p. 19.

13 Case C-31/87 Gebroeders Beentjes BV v State of the Netherlands, [1988] ECR 4635.

14 Case C-31/87 Gebroeders Beentjes BV v State of the Netherlands, [1988] ECR 4635

% paragraph 17.

18 Directive 71/305 on public works contracts.

" These provisions are in Directive 2004/18 now reformulated and placed in Articles 44-52.

18 Joined Cases 27-29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v Socié&é Coopé&ative
"Association Intercommunales pour les Autoroutes des Ardennes" and others ("CEI and Bellini*) [1987] ECR 3347.
19 See below about the wording today in Directive 2004/18.
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BARAKPOR T A5 ia P bn . BRIERE B R, RE AR TYH
AT 58 R T A FIARME R BOR], e Bt R T A € 2 5F by
AIIbRAE . IEBEAREE AR REE, Fi b, RABERGIIMEDLINE 29 % (4) FME,
B[R T P REAE AN R BT A bRy St AR A, H RO RL “4R8h”
7 AR e FE R LE B bn,  AUSE sk AT RS 264, JUHOR 5 R IA K%
o BEAh, BRINEBLRR, ZHEABEE AR IS R RIA R RS
RIS TR RO A AEZR AL, ple B3 FELT RT DA R S AR R A ) 52 R el
5 ARG FA QI SEBVERRE P PR RN, JEH S I 7 557 H AR IR 55
A E . BRIERESIH T “CEland Bellini” Z231%3, i 4541
NILTRES RSN SEDAT RGE S 1 B AR, VG EEA & [F AR EAN 26 1 6 U 5
FHT AR M A AT 2 NS —H 1, BRIMEREARHES CA %L T
WS ¥ Bl N (5K T B Rl T A i bt R 5% [ (R 5 (R 52 37 24 JRy b it 4t
FEM SR HIFE 5 SR R B 24, PRUESbR & BEfl LA E & RN AFE B 2o (]
I, 55 R RN JE N2 AE s 53 ] AR D SIS T A 5 [R] S B A S o
Zrho
R e (R IX 28— VR SR A T He 4 i 3R B K RVE R LT 3¢

SRRV e T Ak R O e BbR B R ARG TR AR
Ko BILE, BRINEBERIL, XA —NETRReRIME T 8 & e AR S 1 &
VEbRE . 2RISR ARREX — I I R . BONERRE B AR S 6 R T R 2
IR bR E R EHERR AT 2235 MO P B “ g8 N7, AR X TR
SE, B RN T AR R AER A IR TR E T o X ME SR
AW AR VBT FAE B s R . IR E AR T SRR T &y
THI AN 52 R ) e PRARAR 10 B E SR SR AR %0, (RAE S — 5 TH, i

2 See now Avrticle 53 of the Directive 2004/18.

21 paragraph 19.

22 paragraph 20.

28 Joined Cases 27-29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v Socié&é Coopé&ative
"Association Intercommunales pour les Autoroutes des Ardennes" and others ("CEI and Bellini") [1987] ECR 3347.
24 paragraph 21.

% paragraph 22.

% paragraphs 24 to 27.

27 Articles 20 and 26 of the directive. These provisions are today Articles 44 ff. of Directive 2004/18.

28 Article 29 of the then existing directive. See now Directive 2004/18 Article 53,
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WHNIZ T A R 2R A TRIREAL LR IIRR T, EH4 58 29 % (2) 2T
B H 1 B AT A B B Wb S Al A e, UK (R R 5 98 2 AN A

IR 2R Be 4k 5L HLEEAR O L E AN S AE Jie - I SRk N 53 08 FHERR B50b 3 1) 1)
OB X BLARH, B X 55 LA B S Al TR AR JRURT B 7 R it A A R
BRI KR, BT 29 KSR AR % & . ARYEC CEl and
Bellini” JI4k?, T B 5404 HA, 1X— 50 JUH 57 FTA 3L FARTE I SR E
Rl 2 1 i 2% 2 T FILE D T U i sl B SLAT i S AR 55 RIBUR
BRGSO 55, RER, RAEHRKREFNERE (R
R AR K 2R A B L At R 7 R A bR i 2 X IUE B R KR, T REE S T
RERIRLSE T I 46 L0508 7 465 2 B R O s 2 AHI, B P ] AV e A
FITAT SR A IR 0 it At 75 T 08 5 A St L 432 B ) B B WA S o DRI B
AR L, e TR, RIS R R AREA B AR RS A,
EATLAT & P 1a 2 FUE R BN, FFil2 kT o i, Nk, A%
REXBE 2600, [ IR RE RARH RE IR 8 75 SRS L 25T A 1o B AR S8 v W e i
BT F, A R B TAR 56 AR HE R i BE 3% 32 B BbR N AR R AE & [R] S0
B R AR RE ;s XK B i 22000, “ G0 MU R RN —
WS %, H—J7m, KRN Ak 2R R IR K & R SCEE T B
5, TERRPNSERIA T 5 AR BTV A & R 5. & Fa TR A
LI MbRAE, BRMEBETE Y, RVE T8-S ZOR 4R 4024 RpRt 1 E 1A R BOR RIR AR
BB ST HIARMELE & [RIE AN AP ARl ,  FFBAT ZORAEZIE A R PEAT G S PR ) A HEGH
WA, SR1, O 1 AT BRI ri AT QI R0 R 8 7RG U7 RE g H 2 15
X TR G, 3 R AR A D B B AR AR IR A AU 5 A4 2R AR A REGA
NAEGE RIS IR, ZFERIE S ASREIT, A ST I SRR ARG M I 261
1115 72 AT A% AN T 23 RO AR HE

2 See now Directive 2004/18 Avrticles 53.

% paragraphs 28 to 36.

8 This is now Article 53 in Directive 2004/18.

%2 Joined Cases 27-29/86, S.A. Construction et Entreprises Industrielles (CEI) and others v Sociéé Coopé&ative
"Association Intercommunales pour les Autoroutes des Ardennes" and others ("CEI and Bellini*) [1987] ECR 3347.
33 See now TFEU Atrticle 18.

% Pparagraphs 31-34.

% Today OJEU.
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BEAL, WOMVERGALEE T B n] ABRSZ RN 7 (ks 8T “Hnl L2
WA WobsiE, BRNEBERE H, R I bsiE S5 1E_ESOHTIR I35 AR 1,
WERBARAH 29 5 IR T I, & [FIT 24 R A R BB bR 1y
TG IR BE—ARE, 1225 58 2 07 T R 3K & R T 2 5 ey Rl Bebs s BT
POER A FIE RN B R SR B X S bpifE . PRI, — S5 [ VR AR E A e
SR (LR T RN e 4k S050%8 - dnxet K 3 2Rl X 57 6 JRR AR 902 — AN 4
I EARSEAT G, B AL R TR 3R 21, AT LA AR B AT DARE bR v A A7 LE

3K AN [7] 0 TR 2 5 B0 RR Y B 4 T A 229 e T A e R 1 2 5

(D) EEFEAT (1 BAR AT 1 2 30 bt Ul e AR 7 2 15 08 5 I EVA BOR AN R
RAYBEATIIARAE . AR R HE R H [ SOLVEXS S RE R RE , WA TR LA
RAEG RDE R B E R SO 2 8 1 B AR SR E 238

i) “E T HEZHIRhR” WIbndE, anE SR EIUER, £ NIE O RES
TR REIRMR 7 &R T A RAEED, PR 2 AR AE 1 2R Aik ok
SELTFRAMNBE, FAY LEEERFNN R RERLSL.] WRRTE
[ 24 J& AT 2% e AR A A N S TR T IO ME— e, 02518 1 35T &5t iy AR
PR SRR, UADA ZIAE 5 20038 P B TR ST R AR 51 B

Gl A7 R IR N R ARAHE T AITE I T SR lemn) . REHE
AR R A LA 03 B B A ELRR BB B PR o 3 SRR RARTS DL
WNASHE A TR 0 P R 2 o

11.5.1.2 %} Beentjes HRAITEHT

ZHINN, HIT Beentjes YL E foti 225 el Al e & T RER G el
DR DAMO AR 3R, XRAREEN . R, A FU0AA, Beenties 1RAEH
AR AT A A IR TS AF SCRF IR I, BRUORIHE Gt B B sl AR B 5%
PERAEAPN AL O ICER I B, *O8RTT, X — W AT RESZ BB S AUk, M) em)
CAB B H RRHINE B 0 A R 36 2 AR T R T 24 = 2% 18 A 4l e 2 B LA

% paragraph 35.

%7 See now Avticle 53.

% paragraph 36.

% paragraph 37.

40 R. Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe
(Copenhagen 2010), 20.
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MIRZREG T TR EE. EBRRELE, He A SRiE a5 USRI R
RIFTRENE o ¥ [ I B R SAT 1K B W B R 52 1 sl AHAR N, G W
SRR IR BB ITEAT G BRI KRB MERE, AlRic®or, R
SEE - EIXE, BIRKEES - Ror TR, AR BB AN REMT
AN TR B T B AR

11.5.2 2000 #E Nord-pas-de-Calais H|#

11.5.2.1 H®

£ Nord-pas-de-calais FIk*rf, BRINEBE I ZERT R TSR E. £
PERITS S, BRER RS CIRE— 52 %0F, SR IR UG v B A E S R i

Wingles [FJ— 2 g 22 A THRIE T KA 2iE LREAE2. &F%E 71/305
CE RN FL FA B AR KR R NS AHR RN 711305 484 FH %A #1857

[FiF, #3E 93/37 154, Nord-Pas-de-Calais #iX fEEH AR EAE T 5
Lycées 14 (HpgitRiD HOCH) 14 A& FIE A 1ZE 526 T 10 4E N AR
WS TREFTA & A S A R 1. L RiFBcG S mkhs, 25
R RARARAE AL B E , Rl M 5| F AT B RS AR HE o EAL, IX el AE £ R,
FAbRRE R AN R B4 T AR e, B R BRI B2 ) Jot B i EE MR 55, 58 BN PR
ANELFE YL LE A B SR A R BN 26 1F . FIBAE T 7 A Bt — 25

N ST PR B bR R (Y 2 B AT R, X TR e KPR BT
JSEAT FE [ ) R SRR BE A

Ft J5 President of the Commission PME-Marchés des Constructions
Scolaires of the Fédération Régionale du Batiment 5 the President of the

Fédération Régionale des Travaux Publics and the Nord-Pas-de-Calais
Regional Delegate of the Syndicat National du Béton Armé et des Techniques

Industrialisées Z5& 1 — WP, MO VEGNIZeHE, A% X SR I 5 /N R A A
AN, BT UBAERFIE, AR oY P AR, XA

1 Case C-225/98, Commission v France (“Nord-pas-de-Calais”) [2000] ECR 1-7445.
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—3, BN ERE RS N=NEA . R LEEE French Moniteur du

Batiment et des Travaux Publics UL ‘B A X — A 4.

et Sk M- LS, 2 1 A H0L A B IARAEAT S\ TR Hofs 2
{GF SYRE e/l PPN T

PRI KRR WAES), RS, AEUE RS E FEE R
BeE 5T I H AT R F0OLARHE AHRTTRY, iR =R DR IE AT R0 93/37
SR 20 . ROHPERH, 47424 R4E IR T E RRER Y (a) U2
AR, B0 (b)) 3% 18] A 22 5 B A I BAR G (1 5 FbR e il - s
SRR, IBATRUAR, BRI TR A

Z ROk, S RIH, %8R4 Beentjes FF N HT it 2 AT
GREE AN, EREE G RN, EARRS, XMty & FiE s+
I TARUEAEAE R . MRYE 37/93 $5-4HIZE 30 2%, % TAntE L U IS SR b Bl
G i A FIIBAR .

BRUNVERE B IE BRI, X —FRT, RRESHK, EECER 37/93
SR 30 2% (1) A FIE A P AU S ORI Bl A AR HER ARy
T & R AR HE R A U1 . 4R 37/93 54 HI5E 30 (1) 4%, 44 m¥s LI T
B[R] AR b 1 B2 S (A A B ARG AN R 1) & R bR dn s, IR 5SS, 1847 1k
A, BAIRETT, HARKT, LERRTFELTHAMKErE .

ERCERER I, R, 2 30 (1) &3HHRRTE 4720 4 /e 5 SRk
AN — BTG O R S R 2R AR 2 B b S B R RE IR, JEHORANRE
i S BESLAURI A ) AR LIRSS (s SR U AR BB o 4B dh, B Pl vl A
HHAE#S 37/93 A, TAEEHB HAAEZIRS R AT, JLH
XA HIE (R — 3. e iR, & R TS R RIS 3 K R 6200
EE B AR R, RGBT, “ETRASMILS, 1

2 Article 30 (1) of Directive 93/37 was thus similar to the present Directive 2004/18 Article 53.

3 Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635, paragraphs 28 and 37. See
above in the text for this judgment.

* Here referring to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635, paragraph
29.

% Here referring to Beentjes, paragraph 31.

6 Here referring to Beentjes, paragraph 36.
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Beenties AR N T SRIBATIEOL, AR & R TArdE, TR KM
VRS R, BRIVE BRI MR, Beentjes ) uk*" i 25 2% A 2 R K A 0 A
A% S A AE IR (7] R B HL VIR DU FH R A i e A Fbr i S, DR PR A e
T EFRE TR EAZT, & e ARMPFE FRRER P — e N & R
THUHERISIH . &R RSIFBA VX 5 RIS R bR AT A B R A
RIBEAS TN, 5 R AN BRI, B U & RRE R A - AEIXFPEOL T,
RN 5 RIS A KA T BN R TR R RRIE RPE R

pinl

11.5.2.2 Nord-pas-de-Calais H|HKPEHT

MH, XFELIHEH P, BRINVERT IR 52 AT RS R ), $2 R R K
AR [ 06 ZBUARF 5 TR B P e A S U G AN SRR AN B R 0 . o BASE, A A S IIEZR
A 4:4+1 Nord-pas-de-Calais %, 7E 2001 £k £ T WA= TIEFR BRI 2 H]
AN FN A SR 1) AT B 1 ) V8 38 = W

SR, B NINK, KEHR- 14 Beentjes FlPe—FE —  “IRAEUE ALk AT Fr4E
AR o OARSAEH X — s EA R RRE

11.5.3 2001 £E SIAC Construction A/¥

11.5.3.1 H®
{E SIAC Construction FI P>, 2R 22 S i B 7] BRI BE 3R A 7 5 T 24 i
F301¥) T1/305/EEC B H R4 5 29 72X F AL TG R TR T 1R 1]
B EA W A 7E— [R5 A F] SIAC Construction 51 BLERHR I 23 1)
SR PE D . 28 29 SR TE A
“1. )RR T R bR v B S AE
- FURRARHI R B

T Beentjes, paragraph 14.

8 Interpretative communication of the Commission on the Community law applicable to public procurement and the
possibilities for integrating environmental considerations into public procurement, [2001] OJ C 333/12.

* Interpretative Communication of the Commission on the Community law applicable to public procurement and the
possibilities for integrating social considerations into public procurement, [2001] OJ C 333/27.

% See R. Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe
(Copenhagen 2010), 21.

51 Case C-19/00, SIAC Construction [2001] ECR 1-7725.

52 Similar to the present Article 53 of Directive 2004/18.
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- BHL SRR AELNAS , IBRSER, AT AN, BAIRES, BRI T4
AT IR o

2AE S5 MG DL, 32T 6 1R 24 5 N 2 AE 45 (R SO B[R 0 R A1 W AT 4T 5
TGRS T AR UE, Ul (% 2R UE I I 51 B .7

SRR E T AR EFHEAS, BEATTNEFR AL TESRE, ¥
JROKIE, WZKHEKIE, JEMXIRE, MR, KAEEMMKEEM B TR,
RAEFEZ - MEEMHER &, ik, FADTE TSR Bl B E A TR
I o XM T IXAE R, BobR N AL SUEAL T B 23 S8 B AR BT R 300 H AR
AT B X e ol AR (1 SE R R AT A A b 3 A 3 T 55 P 7 AR AR K

£ K ThRdE (BRITES) 7 IR L, SRDEFME: “ SRR 75
[ 2 SEAS B AL A ANE A KI5 T RE A e B A I S i i o vy, 20N
B A Pt e . 7

ZAPTIAN AR T Bebr . SIAC AR H P A R = AN 2
A2 A i ) AR AR 2 r B B AR AT 58 £ B = AN S IR AR AR A AR
o 53—J7 M, At SIAC $&2E bR 1580 7 7™ FAREE, KRBT R ] B2 KR e
7 W LA AR /I S B F R B, B, T2 a A .
G TARRITESR H, AR “BRL” R, —ANEE % H 90 000IEP # 51 A,
A BARE HAFAIE N T A1 2 AR E 40 L, 4555, SIAC100% M4k 7
XS A TR SIAC JoAUE X AE R4k o i i) TR U Fr) 41 o5 B
t, SIAC KR BIJTEAR/N 7RG 500 H B H ], X6 DL— AN X REEIREE 77
i R LM E A . BB, SIAC FIZERIRIH N 27.5%, 1A —AM %
b, Mulcair, % HAA 18% 10 H H AR &) AR AT sk i & g & 7 fr
FEIH o %0 8 TR 45188 Mulcair 3258 4% kR, 2 H SIAC i1« HE
P, Mulcair FIHRFR, TIRESH BAFIIATI A, HETTRESARIK. FILTE
HAEFE T, S RT3 = AN RIHRhR 3 BT R AC s SR O 45, RN
FLEFRA IE G AN 1IEP 115,047.33 L Mulcair FIHE £ . {2, SIAC $23HIH#%
PRARLZM R, BT : SIAC RRETEIRACHbRI HiE “R TIR” , PAK
SIAC [£] 100 % 4 Js 1% IEP90 000 2 7€ 440 ) 50 VF S IN i) 1143 9% FAE ) B 70 Bl
S NI bR, 55 =K SIAC B RERT T T E AR AT AN, (R T
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FEEVE SR RUEA R AT RE AR MR . J T B, &l TR
Mulcair F12 15 J& B H5R RS2 AR = 5 Mulcair £ 25 5 7, JEoR & FIE .

ARMREZRI/RZIEiE B, ERBINEGR 7R, RIES R
T YRR 71305 $8455 29 (L) F1 (2) FTRVFIIMRE & I E K%l
Ve AR T A5 A R EhR I G ey 4 i

IR T BRI B ML 22 3R Ik H0hs & 18 ) b PR AR T o R O3 1 6 Adk
TP SR HOAL N X PP A% o HhAh, BRYINERE UL, X TWIRLESa] LUK 4252 4%
T AL TREAFRNET A FArdE, 71/305 5145 29 (1) &BEERSIH.
SR, REX— S T& T 4R B B AIWACR], L8 AR L 4
I R 2 G 57 5l IR 1. Sk, & R FARERT T S LML o< i
AR IR G BEBRCE W, 8 T & &S5 71305 15455 29 4 HIE A
iR

fEMZ G, BRvERE g T B R DL R B R

“1971 47 H 26 H 71/305/EEC HHFH R4 5 29 2% (L) K (2) KT A
TAR G FERRAR T R [ ] SRR oV & R T 24 A BUE B TR 3% T4
MRS R AU RA RIS, Hd, #RE KWLV E I, ZBaR

ReR KR, RERARE TSR R 7 RE, R TURE 2 AR 0% I B
FNEWLNE CSRAFORIUE, Rl -

AT A R 6 A B A A RSO T T s s T

- Al LR B 08 ML S B A O SR 24 0V 5 U
VR

11.5.3.2 SIAC Construction H¥FIvEH

HIRIXTUARAS L BAL S AAEIEOR, € omifl 7RI TIE 732 T Arif
I £ 78 70 85 EE R B VR ) B A i U O RT3 T 1 E B o mT et

58 With reference to Case C-87/94 Commission v Belgium [1996] ECR 1-2043, paragraph 54.

5 With reference to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes™) [1998] ECR 4635, paragraph
19.

% Beentjes, paragraph 26.
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11.5.4 2002 4E Concordia Buses H|#

11.5.4.1 Hlpk

Concordia Buses 31078 43 i 7 H 1E 7 5 130 In) 85 AR R ) BB Bk o 2522 8
EATBUARE AR TAEK, REIR, JBHAEE 148 SRR IR 15 & T RE
KA FERSG A T2 TR 16 4 O8I0 il B AT RR VA Bt o 3% 426 ] RV 25 22 25 22 /R
R HKL-Bussilikenne 3¢ T /K 2 117 7 Mk I 95 % o 2 %2 T HKL -
Bussiliikenne 7E 17 [X [ - #4245 ()38 & & [F) TR € BV AR P 4 RO b g
o

T EE, MURFERTNES CRESI NS, ReEEAR R 5T 12 iE
PILE TR, 58— AR TR T IR A\ 1998 MK IRi . MRYE2E 6 SHr A
T, BN T a B AT R A . KRR =R it
PE: BARZEMN, FINOBE, BERNREMAEEE. B, MKEE
R, mARIREARAG 2] 86 7 AHABEARE Aok @ 1 S oAt
=i FIBhRE T2 ML BUR U R BObR 3 8 LA 86 HIZRIR. £T, #%
TR, FERIRIE, BORE RSB ARHERL A LR s g N 10 70 BRI, (KT IY
o/ T RN BRI FFECR R 440 On 2.5 23 A 4D BT 2 sa/ TR in

5 ), SAMEMEEE KA T 77 20 DU (+In 1 318D . &JE, KTHE
ERRIEMAE T %, BAIAER FUEAREM AR RIH 45 75 F o
AR 3 2 TR I A0 SR\ T 6 S 2 BbR,  B3E HKL - Bussilikenne Al
SSwebus Finland Oy Ab (‘Swebus’, subsequently Stagecoach Finland Oy Ab,
then Concordia). J&# FIHAREFEH AT, 5N AFIB .

P AR 45 2 1 2 e sE 3% HKL - Bussiliikenne 158 6 S35/, B
Pl PE N BAR 5 B B A #chn . RPE22%, Concordia (i) Swebus) 238
TR IR bR, H A RN RS 81.44 4y, H B WA 3k15 86 4. HKL -

% Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses”)
[2002] ECR 1-7213.

> Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures of entities operating in the
water, energy, transport and telecommunications sectors, OJ 1993 L 199/ 84.

%8 Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public
service contracts, OJ 1992 L 209/1.

340



HMEIEZ —: AR,  Asialink AFERIETH, 2010

Bussiliikenne 3% 85.75 4. 2T 4B\, HKL - Bussilikenne 3153 ¥1#% 4}, 2.94
7y, Concordia (i Swebus) A ikt 3k1F 0.77 7, B #fkfifr3kf3-1.44. HKL -
Bussilikenne ZBA3k1F 2.94 73, BT 2 5/ T BN B AR ISR, KT
77 43 T K. Concordia (4] Swebus) %A 3 R A HE BRI x
HERIAAMINSY - HKL - Bussiliikenne #1 Concordia 3K 15 5 & AL % 5
55e FEIXMEDNL R, HKL - Bussilikenne 3k753 %4k 5 =14, 92.69. Concordia (4
I Swebus) HF44% =, A J75315 86.21 77, B 77 %34T 88.56 7).

v AR H2 A8 B WA e, Ve BT AR 1B AN R, A R B 1 4 [l
2T EPERE FEIE T 92/50 184 I 36 (1) (@) ZVBMR I T % T 454
LG FR T4 25 oA PIRAR, 8 R]Re 2 8 2 BB A P HE R b 5 Sk
AR KR, R B, MRS AR EUR T B, ATRES BN
55 H A bR 3 48 LU AT SRS A0 7 50

RRMIZ: B[R] 2 92/50 484 HIEE 36 (1) 25 LA in) 45 Hi 4 2 M1 0% T Ak H5 Ao 4
BRI T A FM AT RN, ko F L STt el Flbr, WD, E,
AR, EHERFIIReR Al BRIER), &EIRS, R AM, ZHRMREE T
BR SN b 75 P30 45 PR v 32 7 & (7] o B s 2K B4 HE 4 A0 HL 2 75 7T LUAR 4 25 36(1)
(a) [IRIE R EASHR RN BIRRIE 2 DA AR I 554 TR AT AR A fil, 5 7
FERRRARRIE “Blin” MRk, UORIXATRER A LA R T4 5 oA R
FhRR RS R0 brdE. %, 5 36 (1) (@) FAREHR %
24924 J&y A FH 1) DA 8 2 B0 B R BObR 5 I3 T bt B SRR ARE I 2 DR VT
WABEHRERR 62 24 R F] RE NN AR R UF R R s BRI AME . X — 450 a2
THE, HA e s] 7 — MRS TR PR & . dhAh, BN Ri i

5 Article 36(1)(a) of Directive 92/50 was very close to the now valid Article 53 of Directive 2004/18 since it was
headed “Criteria for the award of contracts” and read: “Il. Without prejudice to national laws, regulations or
administrative provisions on the remuneration of certain services, the criteria on which the contracting authority shall
base the award of contracts may be: (a) where the award is made to the economically most advantageous tender,
various criteria relating to the contract: for example, quality, technical merit, aesthetic and functional characteristics,
technical assistance and after-sales service, delivery date, delivery period or period of completion, price; or (b)
the lowest price only.

2. Where the contract is to be awarded to the economically most advantageous tender, the contracting authority
shall state in the contract documents or in the tender notice the award criteria which it intends to apply, where
possible in descending order of importance.”

8 The RKiHiERE hereby referred to Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 35.
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RelE, CeVEE R 23R RZHN A S G R TR DLSE I BR kg,
AR 55 AN T S E ER A E . O

X P ERNEBEAF RSB UL, XA AR, MR AR 2058 130 5510
L, FACONBTIRIIR T 2 21 2R 6 2R MUE T XM BE ORI AN 2K, S S A AR
A E X SERECRAE SN AT A G, AR 4518, 92/50 FRAHIEE
36 % (1) (@) HARHEBRAE S 57 B R HEAT VRS I8 FA A SR RbR i T ik b ©2

(ERRIEBEAN TV, X IFA RS, AR A5 AR HEH AT DL 45 20 24 )5
FIBIEN. FIvEIR 92/50 55 36 % (1) (&) WAL LINISERR T & Fbr kN
FH, AHR FUR R SE 5 45 oA FIARHERI DG IR 3o CHESR 5 HbR 10 & 7] 3= 1A s
AR, ATLCEH MR FARMEL IS & R EARFETUH 2. WNTR B4k s 3t 47 0]
B, R, SN E LG RAA M RIEAR, 42024 R A AURE W PEAE A HIAR A, JF
FEAT RE VEANSE AR E A BRI B X AR SC & RO s o BEAh, BRIERE U, HI4)
IR ARALTF-H R B T 4R 2 WLOCHE I ST 92/50 $5 456 36 (1) (@) Z&HE (1 LAl
FAEARZIREIERE A . K, BAZAR IR, CAE S5 oA RIS TR A
RIbrifE, 2R & 50092 F82HRUERIPFTA RN, JCHEXN A G KME. &
AR, RIERS 5 36 (2) FME, Py X sl b A & RSO B AR A
R I RRLE , IS E A A T R RTE . ORUR, SRR U 5
T SR RAR A R AR SN, Rl Je AN B SR U, BRA R B T 3L B BRI AT 5
FR AR LR 55 ) S TR . *°

AL 4518, W AR Y )5 voE #2 I 50/92 6428 36 % (L) () B TA
M4 b AP RBhRE, FIRETR EHEA KB brdE, HERICRBIE R
FAAFI, ANEW T AL ZIRGI0 E RikEE, RAEA FIR A F Stk
IR A T 1, B 5 AT LR AR IS AR TN, 5B A B E . ©

81 Referring here to, inter alia, Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 32.

82 paragraph 57.

8 With reference to i.a. Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635,
paragraph 19, and Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 36.

% With reference to Beentjes, paragraph 26, and Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph
ar.

85 Reference concerning public works contracts to Beentjes, paragraphs 31 and 36, and Case C-225/98, Commission
v France (“Nord-pas-de-Calais ) [2000] ECR 1-7445, paragraph 51.

% With reference to Beentjes, paragraph 29, and Nord-pas-de-Calais, paragraph 50.

87 Paragraph 64.
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RERFN LR FH, BRERB TR, B, A REENDHECE R EAN
NIRRT, AR, XA, Al g5 I A 355 & R o<
I, SRIG, 475 G BLERRr g (3BT EORAN 2 0 AL B v BRI
SRy BAEA R TP EARIK T AL/ DAZIREIFEF A . o, RARp S
ARSI A 32 21 F R R 2R B TR T A b A 5 P T T A e, Bl
bR R ST AR, R BT SRR P R L, R AR
#E N 5 58 = A REAR O 1 B 38 I R 20X —

Bk, £ BRI, X AR S, 50/92 f4 5 36 (1) (a)
FHURREN, IR A I A RSB R S S R, 4 S RER T
St B NNBARE SR, RET 225 A SR, IR HRBOK T 5
NIRRT IGE, A5 & F R EARFIUEE, AR R T4 200
FAZZBREN B IR FERIRTT,  #RAE A FIE RIS R SO R B e S, RISy B
A IRRSE A0, RERE AR B JEU, A B . O

The RRHNEBLIRRH RS = A, MAR BRIy, 20 TEExt 5
WUHERS 7R DRA PR 58 U8 3 BORE 1y [l P AR oA RHE N EAT 25 18, A 4 40 S
B S IE a2 F R AE RENS SR AL AL X LSRR HE I ZE B LA SR 2 —

R B o 38N S AR SR B0 355 A2 2 HeR I FE 4 BOA% L T HE
He R 2 (R BEAE 2 AU A AT RGeS, HL e X S bR e A0 1 B DROX R
e BRI, BT hRE, AU BRI, PRy R Sy 3 R A o i BT
AR E IR AR . STEAR R, BN, B, R, BRI TR
AR, A BFREM T s a8 1. Hik, HERR B EBAIbRTE,
e E oI B R oy B, AERRANRIRETR, AT HAT AR R I SRAT A
ZARIE 1405 1% T/ S B VA N REASS WY ol D - == i 9 B8 CP P 112 P R S
W, ERXFEESEEOL T, 1A AR DU € 22 5F o M Eohr 261 R $chn
WEAZ, Kz —RBTEHALMEE, A5 IR T PS5 A .
FERMIGI T, =R R, TR0 R AR B 9 4 4 ek

%8 paragraph 69.
8 Referring to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes ) [1998] ECR 4635, paragraph 33.
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H OIS H 2 7] 2 AE 064 (i 21X L hm v A 4= BA A Aol 22 — iy R ER DR PR B £
EREFHHIEH

RRINIEBESR 5 e 55— AN 1), Fer vk e R I, [ YRR AR F i) i 21
R T AR FEF 32 93/38 452 MU 55 A FNEE = AN 1] K 25 R AN ] o
XX, RRMVERE S, 4G, 92/50 54 IE 36 (1) 2 (a) ZHLER
93/38 #5474 34 (1) (a) MFEFFEEA—F. ik, 1993 4 6 H 14 H 93/36/EEC
HESIRSA RALEFR TAAHERE (0J1993 L 199, p54) 5 92/50 &
A% 36 (1) 3K (a) ZMFLER 93/38 #5455 34 (1) (a) MIfhREEA 5L,
B, MR H, MERN AR, XUR A MBI R A LA AL, HH
(R LE S H B SUSL BEAA B s (EIXFMEOL T, A B BN E TR — 40
3 (1 L [R]R VR AR I AT SO [ RO B 1R AR 1 AN TR IO AR . R B
eV, HRIIZAE IR, B O “Storebaelt” Flp O\ A AR ST T4
SRR R BT ARG 4 B DFTTE . ZERR P I SO 6 38 BT AT 2R
PHRHA, RTERL) ST TARUERIE R vl /L, Sk MR LR TR AR R G
[FlE R E FE 2. Bk, WA — AR S WA TAE VR A i 2 1]
FRR) G R T REF %2 93/38 452 #, 55 MRS =AM A @& WA G
ZNEB

11.5.4.2 Xt Concordia Buses 34 IR

AN, X HPRFRTIA R, A, ERERNE, XL T
BRHNEREAE “ & R A EARFIT” AR 45 2024 7 B e B A IR . RRHVEBE AT
B R I RO ) L2 AR S R SR B I AR 7 DR, R AR BRIk e (1 9150
T HATH IR, “3RAEIE, WL IR A e 22 0 BE A 1 HE WA B o v
LR A FEARSS & FR T HIARE. 1X— iS5 Beentjes SN 51 2 URIR FE S 4 ik
Fe LR, RIVABEINR],  SCVRAE &[R35 T bt B H A8 A 55 2 6 o (0 b
. £ Beentjes H Wk A7 Gl bR BObRE JR IS N 511K 5%, TifEZR

® Case C-243/89, Commission v Denmark ("Storebaelt") [1993] ECR 1-3353, in paragraph 33.
™ See on this subject R. Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social
Procurement in Europe (Copenhagen 2010), 22.
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G YRIE ) e I R R O I Mg B 7 A, W R ATE, BRNERE
FIR T “AHRZ, RIFABWRE AT AL FIARHE, ] 42 2 RE RS EN . [...]
W TR IR K B R ) EAR I, 0 GRS T b v ] BE AL 2B 0L 5 TR )
ERETARS” o PR TRMZEM S, ENV R Wienstrom Fldk, Frik 54 E
PRFT A IR S B R 3R

11.5.5 2003 4 ENV F Wienstrom 3|k
11.5.5.1 ENV Hf Wienstrom 33/

£ ENV Fl Wienstrom Fl g™ e, W s — 25 1 e 25 S% (R I 1n) f . 46
)4 R AR IR E, R4JEE EVN AG Al Wienstrom GmbH #2328 7 345
AR AL & R T .

SRR SEANE AT T IR F I AT bR I . RSB T 1 [ AE
ZRALHE g Karnten (o RN D 35 Py Bt AR B HS S AN [ 1) B A AT BUDM A ZE F L L )
PRI AMEE R A FIHIRA 2002 48 1 H 1 Hizfr# 2003 45 12 A 31 H. #fihs
BAF AWML FAE T A E A,  “RThAE” ARSI M E: “&
BT PR Fcbr 4% DL R bl RS R SO P SR AR R 55 X R BE ) e

G R BER AR LA R S 4 (ATS)  CBRHURUET 52 D) AREAAY
1, IO T /N (KWh) o IX5EH FEAEES RN, AT
OB . A e RS DA IR R SR I T A BRI AR I L, SR HOR IR, AT
AL N AR ORI TR W ). ANad, SR A SR AR AT E
BB RIS IR . 4620 S R A 2 b & R, FEmtid i bk 55t A8 i1 1
L HIAUR] o

FEEFSCIFRAR, 42 JRAE, WFEORE BT (N Al PLORIE N 25
R € TH B R D SERs B TR AR REVR AR T, (BRVE I, 4FA M RTIC R

2 Advocate General Mischo, point 91.

8 paragraphs 58 f. See a commentary to the judgment by Pablo Charro, Case C-513/99, Concordia Bus Finland Oy
Ab v. Helsingin kaupunki and HKL-Bussiliikenne, Judgment of the Full Court of 17 September 2002, C.M.L:Rev. 40,
179-191, 2003.

™ Case C-448/01, EVN AG and Wienstrom GmbH v Austria (“EVN™) [2003] ECR 1-14527.
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SE 5 AT A DA ] AR REYRAE P B T RECRIEBERL 22.5 T PL/INIF I 3EbR & 46 20
PUNERIR P AL AR PV B Al 1H Dy 22 5 (6 T IU a4 . BbAh, E4RE, Hbrtian
RAQE NINETAR IR A 5 PIAEANEAEAR R PIAE, T8I ) f AR AE IR,
Bebr A7 B RN R A B R, I RAT 2 AR R AN Bk ZEPR A4S e 4T 9%
&, BAORE 25T RNIIE A" o AR TFAHENET LRI, A 55% (L
H, M CREPK B W ARG v A6 % L E .. KT RSk ThRiE,
PR A AT A REIEAE P I REVR, B B 22.5 4T PN BRI 5 18 o

JL4RAE 7 VUhr A4, 2001 4F 5 H 10 HIT#R. Karntner Elektrizitats-AG il
Stadtwerke Klagenfurt AG A &% P2 (“KELAG”) TEHEAZHhs S Hifh 0.44
BRHR) 564 T TUI, Sd i e AR R AN IR SE R, AT R SR T AR e
P5 % HL BRI 3,406.2 /T FUIN . A — 57, Energie Oberdsterreich A ],
AT b, HA A 0.4191 BRI S &/ P, ERETH 9 EJyilid 100 12
TR, FRESC PR, BERsIRAt 1999 4E 2 2002 4E, {IF B H A HLHIK E T
A RV SR, G rp A B S e R A R AE 5,280 AL T TLI « BB =AML R, BEWAG,
WIRAZ ThRTS, HAHUE T 0.465 /F FLET MK, SCHFEIR, BEWAG HARMLH)
77 i BRI FEL R T A RRIEIR, R 5 E BT 449.2 /G T TUIN .

H EVN AG #1 Wienstrom GmbH 7E 52 5 #7304 A 0.52 1T FLBT 1 i
B o XL FIE BT BRI HE D BRI R VR KRB, iR AU R AR, EE O
ST, BITAR PR R IR REUR (AT T BRI kA, AT 5K
RET BB, KB 48T Osterreichische Elektrizitatswirtschafts &4y 2
A RS ) 7K g A A, [ I i KR AT RE U A FL LA K B e R
Phil. £E 1999 4EH 2000 4, Al A IHEARE B FR L IESE 7K IR, R gk s
e KB AT BRIE K L el R TR AR I h TSR R L

R T HARWNA, FEUNM RS, RIFH2 KELAG [, Z8hR3k
BT AN TFARUER I = 7. EVN AG F1 Wienstrom GmbH JU7E 5 A b v Hh 4T

EVN AG #1 Wienstrom GmbH \&, TEIEE b5 1% DU E B35 T e
b CATEAERRIRA SRR EDR, RAEVERY, FRIRTE B R R
PLEH YRR . £ Bundesvergabeamt, A1) VFR 2 BAFE R, & B SO
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— RIVBE FIAE L) 2 R — 2 il g oA X EepRE AR, Rl ok TR E M B AT
FHEREIR FL T RIFIE A SRR e SEAEIESEIE WRF E B BOK B Al A BEIR N K
FL B UIE AN T AR R R R K B ) AR AR RETR R B R 22.5 A2 T FU [ 285K
ANHE AU AR K TR E

Bundesvergabeamt ULt g TEAZHE T VN AG Al Wienstrom GmbH [#] 1
W, HFNEFRER T HREJUE Mz H RN ZE I EEFRIT. VNAG Al
Wienstrom GmbH #— P42 H HiiE, Bundesvergabeamt 1 Hi I B 45 it iy 2
VRS2 SR AE & R T 0T LA G ) 2644 T 4 45 & [, BI#E Bundesvergabeamt
RIRHE HIE N HRIEZE R TR TIRENIG T, SR EDGE. 5 rRE
ZRE TR MR B rp R B ) Y 47 2 24 R T KELAG.

Bundesvergabeamt iASN, 5 | AT Sy, BREEEE— LR I i 2
W, B, JUER BT, FFEUA ) A ROHEBE BRI EGE -

RAEFE AR BHHE R F AR H . BRINERE RS, A
Bundesvergabeamt f)fig R AT LLIG & B A H 85— AN )@, 200 M\ 7 THI BEAR - 8 5,
L L R A X A SR AL, Rl 5 36/93 1R A4 26 2%, kR 14k
240 20 JR7E S W7 P (AL L PR 28 5% B A RO 5 I SR L ok B T AR BRI R L. BB
=, TSR A RS A E RIS, Bundesvergabeamt R VBT R A
RTRX—brAE IERIZH, R % T AR AR ER 5 S . BRI, ia @Y
5 55 v DA A i i T el /. BE B R UG, Bundesvergabeamt A&, 7
25 HIGOU N XA RObRHE SRR A AAE, () & (D) P, #a)iEid,
SThrE (a) (HALE 45%; (b)) AR [A) A BER Fuvr AR SR o B SR 00 v ff 14
FEEBIE, HFA— /T LR —HIRERFIER: (o) &AFEHER
HERI, (D ZERBhRE 1 W BE4s ARy 8 T8 2 1O 220 L ok B T AR BE TR LB
TR 8 HEAR PR AL AE [ B i 2R, LR AN 8 R AR 5 [R5 () BRI HE B AH DG S 10077
THI L T P 2 AR

BRINEBEE RS 15 ol UK 55— B TR e il BRUNIEREIX B4R 93/36
TH 428 26 A IERIA “ BB AR ” = B 14 1) $5 52, Bundesvergabeamt
B AR AR — A SR ), TV A0 VR WA 4 £ 24 R T A R LR R A T
BT B PR AE RT3, WA SR IR s X T IR AL, R e 48
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t, CAfd AR EARPE RS H, Kb CA S 25275 A DL AR
P 44 T AT DB AR S PRUEIN B S5 i FIG R T b e b A A . R
VEBEE ML HR BIHAE ConcordiaBuses 1, T©4¥ ) F 92/50 545 36 (1) 4%
I ReA e, B2, IEARRINERTBIE DL, 93/36 5458 26 (1) (b)) HHERFEL
% wi/b & —FE, B concordia Buses F 15 55 BT, 92/50 545 26 26 (1)
(b)) AR IE AN BE MRS 9 48 240 24 5 P A FH PR i 22 5 e R R B 0 202 4
PG B, BRI, R4 4 )R PoE 1 IR A B A FAn e T
&R, ATAEEAESIME, RESER FARETUER, BT 420132 B ]
) G REAL, AR [ A0 s [F) ST AR SR, IRy T A 35 A 1
AR A JFIN, A A BRI

VN AG #1 Wienstrom GmbH i LR G 15 o) @1 55 1 #053 n] LAgE IRl 5
N, KT AR SLEHAHERR 46 2024 R TR LA B oA FIRRAERE T
FIRIET, FE B HE RO SR B R AR RRIR, X — RS A A SR A IO S,
FBA IR T 4620 24 JR A2 IR 1 B BB, R AE A IR SO B[R] E S v B i 4
JH, -5 BT Ak FHATE IR AN, Rl AN S s A — 5. 7

BT 15 S, BRINERITRIEH (a) BLUHUR prakie,
Bundesvergabeamt, F5& E¥ KR, RIMER FRRdE SRR, —NMEHTHE
TR R E ST, AMIARE RS RS A IS R T JF SR, A
NET A5 % L HK FHUS — AR, OAIXFE— 06 R 745 3 2 & 52
IR A B IR A TAAME ARG, X 51K F— 5T, SHRIBUR A
N TET AR E &R, RAENES S YR /A A HL0 R B W
AJ@ TR EXFEDLT,  “Uras” A “H I ok B TR RRIRAE 107 bRtz
[ R R B, tboh, e TamER BRI EE, Fovikr
i EE EE H L RV = 10%

TP IX e, BRI RS S, ARGE 2 /i R, 464 2 /A ik
BT LRSS E N BATIE S G R ThsiE, XML A T 454

™ Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses”)
[2002] ECR 1-7213; see above under point 11.5.4.
’® Paragraph 34.
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4 JR AN SZ BRI (6 5 E I PR BB 7 o KR b o 0 3 [ B R SR Y R )
AJFAFE AR — 5. Pk, NER ARSI HUE, AR AT L E
R T A RIRIARIE, (EIER e XA e LLE, ERTI2A DRI
i, S it oA AT IE bR . BRIVERE A U, 25 R 2 AR S B RbR
#E, EEERF PG RS TARE, ROy, THEERBKRAE, 20x
TR, A BT IR AF 9 TARAA ) 32 2 u X AR = R B HESG BRI
S R FOR O I ARV R S SRR 7 WRIERE L AMA Y, RBTE, R
& 2001/77 S84 T E I 18 IS 1 55 3 4%, B RIES B, RHE N
B, RHEINAN ] AR REIRAE AR AT IR, RYEIR L E 2, KAKKE R
FEOLSEM B AR, ik, B8 RIbsHERTIE SR H b B2, L 45 % LB IR R
XA G AT X T AR e IZ - G . EXFELL T, hTRE
IR SCRP S I 7 BREVERE, BRIIN Ty, A5 % HIRLE, FEVRIA B 3 22 ) il rp
NI T IREAN T AN SO 0 A HER I R 3Lk

2T (b)), WML R E 2R B Hh R Bundesvergabeamt i #i [t 51
Jit, AT b RR B VAR AR SR T R RN BT 2R 942 T A L5 bR HEA R AE
PR TR 1S B HERR A G UE R I & . 1 H. Bundesvergabeamt tH cL B BH,
FEATARE L FIXAE AR TR AEREHES) H AR SEI .l T3 THRISHIE 2 KA |
AR T ARAER] LASR S v] AR BBV R PR RE 0, A PT BE A AR AE A SR B AR b T AR
BEIR R HLE AT R
RV e 4 [ 25 2 oL [ JB P b A~ AR A SR U, i e 2 2 o FH )
ROERGA P A LS R FRETSY, B2, Bobrd FEMIE bR 1A DP bR #5207 T
SEHAS . XA, SRR, PARRT, e G — Xt BT B NS A

" The ERiMEERE here referred to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes™) [1998] ECR
4635, paragraphs 19 and 26; Case C-19/00 SIAC Construction [2001] ECR 1-7725, paragraphs 36 and 37; and Case
C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (“Concordia Buses™) [2002]
ECR 1-7213, paragraphs 59 and 61.

™ Here referring to Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes™) [1998] ECR 4635, paragraphs
29 and 31, and Case C-513/99, Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne
(“Concordia Buses”) [2002] ECR 1-7213, paragraphs 62 and 63.

™ Here referring to Case C-379/98, PreussenElektra [2001] ECR 1-2099, paragraph 73.

8 Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001 on the promotion of
electricity produced from renewable energy sources in the internal electricity market, OJ L 283, 27.10.2001, p. 33.

81 Referring in particular to Case C-470/99 Universale-Bau and Others [2002] ECR 1-11617, paragraph 91, and Case
C-315/01 GAT [2003] ECR 1-6351, paragraph 73.

8 With reference to Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 34; see about this case above
point 11.5.3.
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WibrtEe % 5B, PEAREENRRE TIE W LS, DMERE RS Oy, X
R B RIGRE 3 1A A TEE B B R B2 DRI B (PP A B T 4R 20WL 0%, KT
Pebr ARG BANESE, BEW A ROMZ LR bR & R 538 1 AT & TARUERIbR
oo PIBE, AR, WORERL)ZHFIE KI5 T hrdE, RUTEAIT A GRS IE H 45
bR SRS B ROHERRTE, WSS PSR @ RN, DUONKHE bR AE A BEAfh DR IE A5
PP B AN . SR TR, WINE B3 th 4510 R T hndE AN BEA RIE
BARE IR AeagfE 2, T S BRILAAR 22 HER I T 92 S )

KF 1A ), Bundesvergabeamt it /2 75 32 BRE 7 145 T br Ak 3 s WK v
R, REHUALRETRETHAREILBR, TEERNELERH
S ORE (R b v L5 I R A SR A AT P AR — 2%, il R R IR AN — e A B

TP — H xR,

8 Referring to the SIAC Construction judgment, paragraph 44.

8 With reference to Case C-470/99 Universale-Bau and Others [2002] ECR 1-11617, paragraphs 91 and 92.

8 An error occurs here in the English version of the judgment para 54 by using the expression “cannot be regarded
as incompatible”. The meaning of the Court was just the opposite, see e.g. the French version of the judgment.
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KFH IO ES (o), BRIMERE K Bundesvergabeamt il Ky, HT4FZ41Y4
JRiAE W HARBO RS, 2 W iE T AR S bR AT EEME, XA, B
JRIRAE B EER 28T 0 R A PSR AR, R A2 E R AT AP AE A2
JE I, 1Z BRI AT E R ) K R R R . $E Bundesvergabeamt 5,
RS2 5% SCTRAEAZAR TARAETE I &, A WA ) AT LA 5 R A I 1R 1 B )%
Wl. MA, EVUEIINE, ATRES Bt AR B ). R LR, BRE AT
AL L B AR T2k B RT P AR AR TR R PRk () R AN AR AR AT B . SRR BT,
SRIM, fEREUL, TEEHA, BAMmCfemAamt, R rR g Aq, H
HE R SEAMER ). RO T2 B RANNH TR RIEREE, JHh
AR, CROaRE F, R ThRERR AT EOA B S AT A%
WA E L TIAE 5 1A Fl #RE A B H AL S 38 ehn 2 556 5. BRtl, ffiAkn]
RES I P A4 2 505 PR AR P AT A RE YRR B B r U PR B . B)m, T
AR AL R AR T E A R BERE, IERRFEREBEAFIE LT, &I
PR R AR T 2 H ) Fe it A E

R e 48 2] (X e G AR ISR AT AR B 25 . TRk, I BilE b
B AIE PR T REFALARE D BUAS A 8 T P S5 AR a8 S W AN W SR, i A
Bhr B RSN L . O AR, Xk, RTARME, L AIE A RS
PG B E e, XM T, AT LR & B IEH S A i R R
BehRE DU R 7 SRR HE . STRIE, AES R R ERF IO RS T, 4
25 BEBEbR T 5 AR A5 22 WY A A REVR A A FE R U], RO L SR
B, I BB RIHARME EE EARA TR B FrAE I DIVE R, ATt JE32 A
[FIRER 7 SCARRE B, T REIE R AL TS5 AR B A W L U o 3 222 g B b [ Ay
EEHE, HIEBITA RO, RS, EEERFNRE L, 7Y
R T B A 96 AL [F) S5 AT W] J3E BRI T A FL A5 R AR L 56

T8 #4y, # (d) Bundesvergabeamt fiftf i, EARA Y E )
B AT T RRAE, BObRE SR ALY AR R T B IR B T AR BRI MR
RATHE Y 1 AR b b U7 9% B e B A 95 JEAE A o AEIE A N IR — il

8 With reference to Case C-470/99 Universale-Bau and Others [2002] ECR 1-11617, paragraph 93.
8 With reference to Case C-19/00, SIAC Construction [2001] ECR 1-7725, paragraph 41; see above point 11.5.3.
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Bundesvergabeamt AN € iX /& 75 5 4 41 4 R ) L IR AE TR .

RF X — A, WA RS B 2 B, A — AP O FoR, AApasE
SARUELE 9B € 22 5F BB A T AR R 5 & R B FIHE KM 42 H iT =64,
SR T I E I ANE T ARSSE N & RIAR IO, B 25 20 2 R SR L AE Bobnigk
T ARUE PN P R i R, AR D seke i gy oAtz P i i B, (H
EAnFE bR gk o R AR ] AR REYR 1 K F A SR R T AR E S & R 4R
FHIUE K. WRMNEBEAN SRR, ARYEIE M B3R FARAE, SBobmighil o HLE 1) 2 42 Y]
ISR FETH S R o ), e TR, AR AT RER T A BRI A 7 BN BE 711
BAREY, hT AR LB E SR E 2 R . Rk, X beiEn]
RE 20T 58 A RES i L 5 & FIAR I ZORIE A S B IEAL. XD XisE |
[RIPR i B INECAR (18 5 7 AT RE BHEROT I T3, IXASR PR AL & Rl d%
TREFF 2 FNE SR 84 I B ACR o

RN e B b 78 U, B8, 33— b LA R S e T 0 2 2
R, R HFEH, BARMNKTTEEERE, R E, H T E 25 e M B
HIbRMEZ —, X EbRE A fE JIHR BT br gk PRl A2 i AR K F B FT RE TV B idith
RIF TR T hERAL . L, R ZOR BN W AR 2 A i ok B AT R RE
PRUE N2 AR TH 9, FFBOE 1 s B, I 1 AR TYIVE R PN BRI H 2
N5 FEAEVE I A, AR S8 P E T 3R T AR A2 5 R IS 2 R T R 5 AR e 2
I

FEPRA BB TEOLR, ARG IS RS S, R T AR
ISEVE AN HERR SR 20 2 RAE 2 G AT FIPPAR VSRRl Y, X 2R s/ R ok B
W EAREIRA S, W€ 45 % HE . REFSE, X AR A A BTl
—HbR, HXZTCKH.

T J7 L RIEBE HEERX A b v

- FEAR RN RE B SR ARAS e Bk} A HERA 1 RE 6 15 2047 2L,

® |n paragraph 33.
® This would be an assumption which it was for the national court to verify.
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- BESRRRE U A 122 0 Sk 15 AT E AR BRI TN 45 AR e T T, TR
SE T REH MBS IUE W B s B0, AN AN S R T SR T T P T T
WEIE . O

11.5.5.2 %f ENV # Wienstrom HI¥H3EH

WX A, BERGE R U, Bt gt oS ERK AR
FREEM, AR HRRHERE “REORK" MBS ERMRKR (SO
JEZIRETD) o BEAN, BRIVEBE RN, BRI T ARUEAS— 58 AL AR AERE I 22 G o
2 2 24 R AR AT AR 28 B o FIARHERR 65 [F) R 8 WO I 25 e AR 2 bt (B2, I
UNVERE A P EORIX AR HE L A 5 A R AR IR, IR AR T 45281
RAEIRAI A B L FA,  H RS FRER S F SO R s B0, RSy i
R EINUSPRESINE- ¥ NGRS 1P N2

11.6 5HESMIFBBERMHRKFENRDE

11.6.1 f&4

A48 N 2004/18 ‘S54, RAGHSE FEMR2C ISR 7 2 BT IR B i 041
W, JEEA VIS TE P B0 SR A FERI TR SR AR e ) . BRI, wRR
— F R )92 05 201 55 T SR 2 5 (1A SIAAR o 253 ] o € SR T PR AR SR 22 114 JEL AR 1 0 22 )
FEARGE A AT . R EE T ATCRIWEIA R B, Bt HEW 17, BRI fest
KM BIAH 2 N AR BLA AR 5 T HIFE AT SO AT RE R LA IR KRR M. Xf
FELL T B AT k. %

% |t was, however, for the national court to determine whether, despite the contracting authority s failure to stipulate
a specific supply period, the award criterion was sufficiently clearly formulated to satisfy the requirements of equal
treatment.

°1 See a commentary to the judgment by Martin Dischendorfer, The Rules on award under the EC procurement
Directives and the effect of using unlawful criteria: the ENV case, 3 P.P.L.R. 2004, 3, NA 74-84.

%2 See above about the recitals 1 and 12 and 5 and 6.

% See to this R. Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in
Europe (Copenhagen 2010), 27.

% The following has partly found inspiration i.a. from the approach taken by R. Caranta in Roberto Caranta &
Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe (Copenhagen 2010), 27 ff.
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B C 2 F BIREE, Wtk © ) L P AR AL P AL S MR BUR 22
FERE RS & R T UERTBY BB 1 /5 B TE R IR I k. o SR1T, MR R th
AR MR B ARG I H Al e B r] B = 0 2 BIARBUR AT Rtk AL, e
P 0 RS TR YA e 4 1, 4440229 J5 1T LAZE A SE 5 [R1432 FF2 5 1) 25N B B 8
IORARHE. (AL, S3AET ORI QAU EAR SR A a] CLEE PERR B BEBAE 9 /& 750K 45 )
T H LRI M FRHE AN R AN T REI o (ELAEIX I B0 N A5 R e 2 Z0UARF 5 K
MR BLER P AR . Pl FATA B bR, MR BER T RES £
AP B REAE N 5K

M—FFUh, B i) R A 15 SR S AATE 2% SR IS bR I 56 4 2 e 15 I A%
I AL AL S IR B FEAE Y . RS 2004/18 545455 48 (2) () %, A%
EPER 2 5 ZHEREIA, R 5EBAREA R, “HERMEEL LG
HIR R, A A EEWEORRE SRS, AT DAARYE LU — e AN 5kl 4 L L
M, PRI EUR S M R, B, EEESREIN: ¢ (D ARXTRERL ARG
&, REEESMEN T, HEEREEN s RAA TS E RS BT &
FIREH” o Ak, 28 50 5% “HMEEBARE” 7 T —HE, tREF4 Y RE
548 % (2) () FrigmEol ~, BERACIAUG R BEENHE T, SRILRAE
AEHAHE T (EMAS (1)) BRI AT E bRt 2 S B & L7 T 8 iR
A SR R Bl BRER AL D IE R AE A B Al G S UGIERRHE, IERH B — 2 1
GUrIE B E TR E N B L 5% o B AR LAt A 2 ] 1 ST B E TS B A T
SRR T AT 1 52 (R S5 I 20 0 T B PR B A B it ) AR . 7E4R ARt
eI T UL, A2 FIIR BB ] BEAE A AT I BL 2B R AE A

FEALFRER ORI AN HAD S U, 1% R AR IS A S Y o
R 7 BORIRS, AIRERAE A 58,

ATEALNZ 5 R BRIERE R FI R TR 2Rl 5 53 20 E AL T A
FIRIE ITEOL S, AEF & R EARFETA R R T, P hrdEh 58 2t
SRR T RER o

% Joined Cases C-20/01 and C-28/01, Commission v Germany, [2003] ECR 1-3609.
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B, QIR —IFhamt & WIhiE WK, A2 AIASTECR th Al fefE & R BT
IrBURCE RE . RIE,  ZRAE A R SO B bR IE R R S S BRA, I ZGE ST RR
SRR IEEA I, Ry R A BARAE IR . BEAk, A ATIANS F B T 4 20 =
JRAN SRR B B L FEAL . XL 2 AE N PRt — D .

11.6.3 EEFEMEL

FERFERIERE IR FEHT B, 45 03 TR 108 PR FR IS A\ 44 S i I
. XL Beenties FPRTCHLAE, IR RRPNVERT NN & R T 24 5 KRB %
HLL G AN S PRIURAAT B AR R B b v 1) Bl 1 A 2 O A ko (HAE L
OGN 38 2 KRR RE AR AE Py — AN TP . %°

Z RSB I AR N G2 SE AR SR, MEREM B, R 53R K.
“B LRI A RS BAT A IR RE
FER I 2 51 W )35 B SR PR b o

G FRSHEASR G (BRI ERE, IZREe 8 i B8R At
HEFKARITHD ? A, SIRIEYEAT & RBOREE Rt

BORRETT VAL L 08 e 2B N B AT & TR 1 g

FUA K, 25 RS EOR AN SR L& R DL SHL AT KAt = beifE . ek
PREHERRIO T RERE, W RAR A RVFHERR I & - R . 7 1O

11.6.4 AR FEHEEIN

MELBR A ERE, WA R4S FEN FAARET ., XT4424
SRR A 2 AN ER BE S ) N S 5 BRI ST — B LR . B AT AR A
AR A e RIS (RS0 I Seil . 782 e Wb e sy i T A R

% Case C-31/87 Gebroeders Beentjes BV v State of the Netherlands, [1988] ECR 4635,

% paragraph 17.

% See Ruth Nielsen, Udbud af offentlige kontrakter (4th ed., Copenhagen 2010,), 345.

% Commission Staff Working Document on Buying Social: A Guide to Taking Account of Social Considerations in
Public Procurement, Brussels, 19.10.2010, SEC(2010) 1258 final.

100 staff Working Document on Buying Social, 40.
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W AT AN 2004 4R 4 2 BIKE FR 5 R 3 9N B 28 SR B v B MEARRE A 2 v, 201
CRoR, ORI “ EEW R & “EZAE AR R IR, RIE
OB G R ARSI RIS O o A ORI HE & I A IX e o o M, (A
AT R 2% L S A SR U U 537 AR 55 B Rl i A2 AN ISeH0L i U A g st
Pt . 3R 2 A B N A SR NIA BT R R B2 40 7 ASRI I mT REYE, I
RAEE LHARRG, IEPEARUERN & [F 042 AR 7 o 1PRIE, fER AR <A
THREIEML, 182 BRMGL Z /ARG FA RIE F SO R SRR
LR ) H AR RITI A I Y, AL FAERSES, BT e [ R E ok i
HORE RIS o« BRI G 4E 4 = R R ZOR I P A Rk, DA OR 7 b
SR S5 RE N i e L T A 3 o X SRR T A R (0 ARSI 1 IR AT
frE AL, RIS A I AR R0 G, 7 1

RMEGE TR AL A SRR EARFIS S RBET R R EH =
i, W3

SR, RSSO & R EAREI R 2 i, Boazamire, AR 54
PR BAB R AR IR (1 9% 28— L R I A i

EE—FER T, SEMERICR, BRSIARMER I 1.2 15 “Zk
AR AP I AR AT R HR AR S, “HESR A R BURHURS 1 58 SO W
RBVEFLREL.]o 2R, XA RN R E L IR B T B JE R AV AT 52 R[] %5
SELE PR AR A AT RE S R T BRI RS B T4 % 7 i IR 55 (R Pk RE RS
IS o AR U SRR R, AT BT b R
11 AN 28 3= ity P ] DL BT BESR AT T . IR R 127 i 5 AR SR S AE
HA P8O EAR (ZRZATAID , B IEH A SRR, 6
. ANV RL.] BROCGRE . GRAY R AL B E AR TR ER R K

101 nterpretative communication of the Commission on the Community law applicable to public procurement and the
possibilities for integrating environmental considerations into public procurement, [2001] OJ C 333/12.

102 Executive Summary, points 6 and 7.

193 Interpretative communication of the Commission on environmental considerations, point 11, 1. See also Roberto
Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social Procurement in Europe
(Copenhagen 2010), 28.

9% Interpretative communication of the Commission on the Community law applicable to public procurement and the
possibilities for integrating environmental considerations into public procurement, [2001] OJ C 333/12.

195 nterpretative communication 11, 1.2.
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BB o TR RE ARG, IS T, AR, WA REAR
B, PRI TCIAE s e 107

11.6.5 BiAR#KE

FEER RMEOUR, AR, SR EMRAE R FEAR VLN 2% 1t 2 MR BB
KA FTRER). fEIX 7, POZic E, 2004/18 5184757 5 LA AR Sk b O W
PR T AE X LEBOR A AT RETE

PRIk, FERERT B, 2004/18 S8 MHF VI 5 “RpE BOARIIERE 7 AR “ 3%
ARNE” » FERILTREERPEO Y, ZFRR eSS T BREOR,
SETARE 7R AR NRE, SR VEARE, R BB A S BRI T S IE
LA e 4 4 R I B o PR SR IR BRI N AR IR R TERE, X T
AERM B (B ETTEREN LD MEHITE, e, 2R F, A
ARPUEMRIE, RiE, F5MEMRETE B, WSS, A REmir
IRIIRERY o EAERN HA A QBT RA AL S, W, A g A ok R AT i
N TREBCE AR S HAMEAR A, 2520 24 J5y X 5 Bt AL e s 22 Al s )
— AR o CCHHE VIR, CHEREINE” , TEA SN IR S R Y
TROLR » SEARAE SO A 58 SCIT— N7 it BOAR 55 RO ARFALE Qo Bk -T SR ERTERE KT
BOFIRSS, FTEOREVRFERAT 2R (B BT R AN MERKIFE, Ao,
PR, A BRI AR, A EORAT ORI T T TR 1 dh e, RIS,
£, IR R A FR, AR, FRSARSE, IS, Al Ay
%, AEEERET . 1

1% 1n an explanatory foomote 22 to the Communications’s text it is said: “They may not prescribe that green
electricity is generated by wind-energy only; indeed, water-energy and solar energy can also be used for the
production of green electricity and the technical prescription should therefore be that the green electricity is
produced by using renewable energy sources.”

07 1n an explanatory footnote 23 the Communication states: “For example, the use of recycled paper in offices, the
application of specific waste disposal methods on the contractors premises, the engagement of specific groups of
workers (ethnic, handicapped, women)”.

198 Annex VI, 1 (a).

109 Annex VI, 1 (b).
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FHVEARANG, B0, WSns, MR inEE ek (£) EFAESREL.].

Z G S ARSI IR 3 FER M4 23 W SE T AR SCAE e, o4 ) oo AR 1 s S
BORE LA d

“HITTIEMTRORE B D B RBE . B OR U 5 & R B FIUE O, T BT
AT 2 1R TR SR AT B () SR

FESTAEHAMAR 22 )R R SRR FEA . AT AR R ORI 3 5 B
Ji 3

i M B BT BE JE A P B AR RS, S b BT A 4 & SR AR IH . 5 R RI7E
A FERIIN v A A 1) R

USRS 7 il BRI 55 (R SEPRAFAE , iU, IS Blkh 2 SR 7 dh BRI 35 AN E
A LB A2 01 9T ) AR5

i) 1% 5 18 DR B 5 TR 2 oIl PR 37 1) T3 BRRAT Bk 5 SR Al
WO BT TR A ERRAE N - RAEE S i . 12

11.6.6 5FE®% T

FMEERE B A B, AR PERP R ‘ot A mRE R
PERY. X BLOGHE M H SR X« NGRL) Y R 10 A B R G i i IR o 18

10 see above.

11 Ccommission Staff Working Document on Buying Social: A Guide to Taking Account of Social Considerations in
Public Procurement, Brussels, 19.10.2010, SEC(2010) 1258 final.

12 commission Staff Working Document on Buying Social, 36 f.

13 Directive 2004/18, Article 53.
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o5 B2k 2 24 R b 5E B A E AL BEbR, Bk

* 5 R A RMUE AR — .

R S RIS S AL bR R . T

11.6.7 jBLI%AE

{E Beentjes FIpM b, BRIMERESINT, a5t sl R ol — A
BAMAREE 560, L, DR AR B, (45T LRnEHAE. 7 1
WA, XA 23 5 2> BRI TE B AR R B L) 55 Z IR X 43, IE NS
G S AE I T A SR i 23 [N 3R 1028 B A R (R 1 2 L0 P it o X —
Beentjes H{R X 73 T HARMASF G FELE L. (HZ&, £ Nord-pas-de-Calais
PG, . BUAE 2004 FITR S, XA AT REAE DAZERF.

1% Commission Staff Working Document on Buying Social: A Guide to Taking Account of Social Considerations in
Public Procurement, Brussels, 19.10.2010, SEC(2010) 1258 final.

115 staff Working Document on Buying Social, 48.

116 Case 31/87, Gebroeders Beentjes BV v Netherlands (“Beentjes”) [1998] ECR 4635.

117 paragraph 36.

118 See in that direction Roberto Caranta in Roberto Caranta & Martin Trybus (Eds.), The Law of Green and Social
Procurement in Europe (Copenhagen 2010), 46 with reference to Joel Arnould, Secondary policies in public
procurement: the innovations in the new Directives. 13 P.P.L.R. 2004, 4, 187-197, 189.

19 Interpretative Communication of the Commission on the Community law applicable to public procurement and
the possibilities for integrating social considerations into public procurement, [2001] OJ C 333/27.

120 Case C-225/98, Commission v France (“Nord-pas-de-Calais™) [2000] ECR 1-7445.

121 For further discussion of this, see especially Joel Arnould, Secondary policies in public procurement: the
innovations in the new Directives. 13 P.P.L.R. 2004, 4, 187-197.
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122 commission Staff Working Document on Buying Social: A Guide to Taking Account of Social Considerations in
Public Procurement, Brussels, 19.10.2010, SEC(2010) 1258 final.
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AR, VR R R A SRS AR, BRERE T, BOKEE SR B EOR . ]
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55 R IARE Fy IR A 2 MBS BOR K SEAR S (IR AR HE IR o5 — AN, Sl fE
R A= T LS 2B ki o T Y BT B A, RIS IBURE AN 2 [ 51 R
Bt it LA v L. Ron Hubbard  AUEAS O BARES K2 o XS AR YRR 2 R HE
W, FTRASCAR R P IR BRI, — HHSRAG2aRGUT AL, BRI i A
TBAE R B AL AT B AN o Dy [ B4 B R PR A i, AR ) 1 — AL
TENHUE SRR TESRR, 2 5HE ME MRS 15858 MR N3
JERE N BIH0E AW R ST L AN fEA R A RERE, AR RO R
LB %M L. Ron Hubbard FISARBEATEHL, A G FRR N IR
B DL H Al 7 AL — R, EE A EWEFAHER T2 55 L. Ron Hubbard
BRA RPRRE B 2, JFAEEHEFIESS L. Ron Hubbard HARAT K7k
IR AT T IR S5, AR 2 R NAT RN 2R BR T BOH 5 R, [ yix e
T UL R — N R R AEAT BB AR, AR A R AR X — A
DRALNATIEER . [N, A, EFmEIE, PRI N FAE & AT H A IR 55
%45 L. Ron Hubbard HiARA “H7EXRE” MUK & AT . XEREBEH,
ZEE LR W RN AFR I O, %8S SRS RTINS S

128 staff Working Document on Buying Social, 57.

124 gee to this Christian Pitschas and Hans-Joachim Priess, Secondary policy criteria and their compatibility with E.C.
and WTO procurement law. The case of the German Scientology Declaration, P.P.L.R. 2000, 4, 171-195. The
description of this problem is mainly based on this article of Christian Pitschas and Hans-Joachim Priess.

125 gee to this Christian Pitschas and Hans-Joachim Priess, Secondary policy criteria and their compatibility with E.C.
and WTO procurement law. The case of the German Scientology Declaration, P.P.L.R. 2000, 4, 171-195, 172.
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47 R . 120

ANFTRELIR], AR RRH R IR S R E A AR . X I 4 AR
/A3t Christian Pitschas and Hans-Joachim Priess®?’ CL2 it A A7 4L 4310
B 52 5 BUR B kb R 2 AUR R T e . S5 iR, K9]
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126 See op. cit. 174.
127 Christian Pitschas and Hans-Joachim Priess, Secondary policy criteria and their compatibility with E.C. and WTO
procurement law. The case of the German Scientology Declaration, P.P.L.R. 2000, 4, 171-195.
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