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Introduction and background

The project Harnessing UK Trade and Investment to Address Indo-Pacific Modern Slavery Risks (TRIMS
project) set out to assess the role of trade and investment arrangements in the Indo-Pacific region in
shaping modern slavery risks.! Our aim was to provide new evidence, analysis, and recommendations

on how the UK can reduce modern slavery risks through trade and investment with the Indo-Pacific.

The project falls within the Modern Slavery PEC’s research areas on preventing modern slavery, modern
slavery in business supply chains, and the effectiveness of legal enforcement measures.? It also aligns
with Rights Lab research on modern slavery risks in supply chains, international trade, and investment.®
The resulting evidence and policy recommendations from the TRIMS project are relevant for the UK
Government’s engagement with the Indo-Pacific region, and in trade and investment policy more broadly.

This report presents key insights from four in-depth
case studies carried out on China, India, Malaysia,
and Thailand and is the result of one workstream in
the larger TRIMS project that complemented and
enhanced our other two workstreams.* First, the
project team held a two-day global conference,
hosted by the University of Nottingham, which laid
the groundwork for the establishment of the Trade,
Investment and Modern Slavery (TRIMS) Network
and set out the initial insights and approach to be
used throughout the project. Second, the project
team carried out an empirical analysis of (1) the
relationship between trade and investment and
modern slavery though a mixed methods analysis
of the inclusion of modern slavery and related
considerations in trade and investment agreements
(TAs and BITs) adopted by the UK and Indo-Pacific
states,’ and (2) a formal theoretical and empirical
econometrics study on the relationship between
international trade and forced labour using two
cross-national and time-series data sets.®

The TRIMS conference and TRIMS network
meetings discussed the context and details of the
four case studies, while the findings from the other
workstreams both informed and referenced the
case studies. In turn, the case studies included in
this report speak to the larger trends and patterns
identified in the other workstreams with respect
to variation in market size, the basket of tradable
goods with high risks of modern slavery, and

the role for trade and investment agreements in
mitigating these risks. In this way, the case studies

This case studies report is structured in three parts.

First, the report provides a comparative overview
of the four cases. Second, it provides separate
consideration of each of the four case studies
organised across common and relevant areas:

1. The country context with respect to trade,
investment, and modern slavery;

2. The national legislative framework for modern
slavery, forced labour, and human trafficking;

3. Country commitments to international human
rights instruments relevant to modern slavery
and ILO conventions on forced labour;

4. Modern slavery risks and vulnerabilities;
5. Trade and investment agreements; and
6. Summary and implications.

Third, the report provides a final summary of
the lessons learned from across the four case
studies, observing how these link to the broader
aims and objectives of the TRIMS project.

1. Case study overview

The four cases were selected for their characteristics
in trade with the UK, their estimated prevalence of
modern slavery, as countries of origin for individuals
reported into the UK National Referral Mechanism
between 2014 and 2022, and as destinations for UK
foreign direct investment (FDI). As Table 1 shows,
China makes up the largest proportion of UK trade,
followed by India, Thailand, and Malaysia. The
estimated prevalence of modern slavery varies from
4 persons in conditions of modern slavery per 1,000

people in the population in China to 8 per 1000 people

in India, while the total estimated number of people
in modern slavery across the four cases is 17.4 million,
which represents 35% of the estimated global total.”

State party ratification of 18 key international legal
instruments varies from 50% in Malaysia to 66.67% in
India.? The UK has both a free trade agreement (FTA)
and a bilateral investment treaty (BIT) with Malaysia
only, while all four countries have a varying number
of both with other countries in the Indo-Pacific.

The case studies provide greater detail about what
underpins these variations, national legislation
already in place, the risks and vulnerabilities for
modern slavery that vary by products, how and in
what ways trade and investment agreements contain
provisions that address modern slavery, and the
progress of negotiation for these agreements.

Cases
Indicator China India Malaysia Thailand
Trade volume® £107.5 billion £34 billion £5.6 billion £6.0 billion
% of total UK trade volume 6.1% 21% 0.3% 0.4%
FDI volume: inward £12.9 billion £9.3 billion £2.4 billion £426 million
% of inward FDI 0.8% 0.5% 0.1% <01%
FDI volume: outward £3.4 billion £19.1 billion £3.8 billion £21 billion
% of outward FDI 0.2% 11% 0.2% 0.1%
Estimated Modern Slavery 4 per 1000 8 per 1000 6.3 per 1000 5.7 per 1000
Prevalence: proportion™ in pop. in pop. in pop. in pop
ﬁf;tgf;geﬂ‘;‘::r:f:g’::y 5.77 million 11.05 million | 202,000 401,000
NRM Referrals 2014-2020" 2,462 1,375 - -
Party to key international instruments 1505/1;86% 1626/.1687% ggj/i 1611/:;
TAs with the UK 0] 0 1 0]
TAs with IP states 5 5 2 1
BITs with the UK 1 0 1 1
BITs with IP states 16 2 9 13

Table 1. The four TRIMS case studies compared

provide a complementary account that deepens our
understanding of the complex relationship between
trade, investment, modern slavery, and the role of
formal agreements in addressing modern slavery risks.




2. China

2.1. Country context

Over the last decade, UK-China relations have varied considerably. Bilateral
relations were arguably stronger during Prime Minister David Cameron’s
time in office, with President Xi Jinping’s visit to the UK in 2015 and the
announcement of the ‘golden era’ of stronger economic ties. During the post-
Brexit period, Prime Minister Theresa May took a more cautious approach,
while Prime Minister Boris Johnson sought to find a replacement for EU
markets through renewed efforts with China through the Economic and
Financial Dialogue and the China-UK Joint Trade and Economic Commission
(JETCO). However, neither forum was re-activated under Johnson or during
Prime Minister Liz Truss’s brief administration. Prime Minister Rishi Sunak has
announced that the ‘golden era’ of UK-China relations is over and has expressed
interest in establishing multilateral agreements with like-minded countries.”

The UK and China do not have a free trade agreement
(FTA). In 2013, David Cameron called for the restart

of negotiations on an FTA with China after 18 months
of suspended ministerial talks.” However, the UK
trade department now does not plan to negotiate

a free-trade agreement with China and its focus is
mainly ‘on reducing market access barriers for British
businesses.”™ The China-Britain Business Council sees
a free trade agreement as ‘an appropriate medium-
term goal for the UK, but in the meantime it will focus
on achieving sectoral agreements.” China’s 5-year
economic plan indicates that it may not be particularly
interested in pursuing a trade agreement, since its
focus is on ‘dual circulation’—a concept that prioritises
domestic consumption and an increase in exports.
While China remains open to international trade, its
domestic approach is a way of seeking economic
benefit from its market of 1.4 billion consumers.

Against this background of changing bi-lateral
relations, there have been increasing concerns over
issues with human rights in China, with efforts in
the House of Commons and the House of Lords to
introduce trade restrictions, such as the amendment
to the Trade Bill (now the Trade Act 2021) in the
House of Lords, which stated that the Trade Bill
‘would require that the UK does not trade with
genocidal regimes.” The amendment was approved
by the House of Lords with a majority of 129 votes.
However, the House of Commons rejected the Lords
amendment on 19 January 2021. This rejection was
followed by a compromise amendment (Section

3 of the Trade Act 2021) such that designated
committees in each House would consider

whether there is credible evidence of genocide
committed by a potential trading partner.’®

]

In 2021, the House of Commons Foreign Affairs
Committee published a report on its inquiry into the
alleged presence of detention camps in Xinjiang,
which concluded that the Government ‘should respect
the view of the House of Commons that crimes
against humanity and genocide are taking place, and
take a much stronger response.’” At the same time,
the House of Lords also published a report on security
and trade relationships between the UK and China
calling on the government to develop a clear China
strategy for ‘balancing its ambition for increased
economic engagement with China with the need

to protect the UK’s wider interests and values.”®

During this period, there has been a steady increase
in imports from China to the UK. In 2019 the total
value of the imports was approximately £50.6
billion. By 2020 this had grown to £58 billion, and
by 2021 to more than £65.3 billion.™ In 2021, China
accounted for 13.3% of UK imported goods, the
largest share of UK imports of any country.?° The
most imported goods in the UK were machinery
and transport equipment, toys, video game
consoles and exercise equipment, clothing, material
manufactures and chemicals.?” Throughout the
Covid-19 pandemic, the UK’s trade deficit with China
tripled, where imports from China increased by
38% and UK exports to China declined by 34%.%




In terms of investments, in 2020, the outward stock
of foreign direct investment (FDI) from the UK into
China was £12.9 billion, accounting for 0.8% of

the total UK outward FDI stock.? By comparison,
the inward stock of FDI into the UK from China
was estimated at £3.4 billion or 0.2% of the total
UK inward FDI stock.?* Throughout 2017, 2018, and
2019 the UK attracted the most Chinese FDI among
all European countries,? with the UK representing
nearly 30% of European FDI from China in 2019.

Overall, China is a major economic player, and in 2021,
total Chinese exports reached over £2.2 trillion. Its top
five importers worldwide were the United States of
America (17.2% of the global total), Hong Kong (10.3%),
Japan (5%), South Korea (4.5%), and Vietnam (4.2%).°
Its main exported goods were: electrical machinery
and equipment (£652b), nuclear reactors, boilers,
machinery and mechanical appliances (£397b),
furniture, bedding, lamps, and prefabricated buildings
(£101b), and vehicles (other than railways and tramway
rolling stock and parts and accessories) (£87b).%’

China offers a relatively constrained environment
for foreign investment. It maintains restrictions in

a number of key economic sectors and has in place
requirements that can be difficult to fulfil or can
raise concerns for investors, with ownership caps
that require foreign companies to partner with
local Chinese firms or to transfer technology.?®
Despite these restrictions, China remains a popular
investment destination for investment, and has
signed 107 bilateral investment treaties (BITs) and
multiple free trade agreements (FTAs) that include
investment chapters.?® According to the latest
Statistical Bulletin of FDI published by China, the
main industries targeted by investors in 2019 were:
manufacturing (25.5%), real estate (17%), leasing and
business services (16%), information transmission,
computer services and software (10.6%), scientific
research, technical service and geologic prospecting
(8%), and wholesale and retail trade (6.5%).3°

2.2. National legislative framework

China has enacted a range of laws and regulations
to prohibit forced labour. The Penal Law prohibits
‘forcing another person to work by violence, threat
or restriction of personal freedom’ (Article 244, 2011
amendment). In addition, the Labour Contract Law
(2007) has the following detailed provisions:*

B Article 3: Labour contracts shall be concluded
in adherence to the principles of lawfulness,
fairness, equality, voluntariness, consensus
through consultation and good faith.

B Article 9: Employers are prohibited from
detaining identity cards or collecting
recruitment fees or deposits.

B Article 26: A labour contract shall be invalid if
it is concluded or codified against a party’s true
intention by means of deception or coercion,
or when the party is in a precarious situation.

B Article 38: A worker may have the labour contract

revoked if the employer is found to be failing to
pay labour remuneration on time and in full.

B Article 38: If an employer forces a person to
work by resorting to violence, intimidation,
or illegal restriction of personal freedom, the
worker may revoke the contract without notice.

B Article 60: The labour dispatching unit
and the receiving unit may not charge
any fees to dispatched workers.

B Article 88: Administrative and criminal
penalties are in place for forcing a person to
work by resorting to violence, intimidation
or illegal restriction of personal freedom.

China has also passed several other laws to improve
aspects of the labour market and to minimise
exploitation. The Interim Regulations on Labour
Dispatch (2014), for example, limit the percentage
of dispatched workers in a company to 10% and
temporary staff can work for a term of no more
than 6 months at one company to encourage
companies to offer permanent positions to staff
that include social security safety nets. Under the
Law on Promotion of Employment (2008) labour
agents and intermediaries must be registered, are
required to provide truthful information about the
job, cannot retain workers’ personal identification
documents, and cannot charge the worker a fee
or deposit.>? The Chinese Constitution states that
‘Discrimination against and oppression of any

nationality are prohibited; any act which undermines

the unity of the nationalities or instigates division
is prohibited.”® There are additional provisions in
the Constitution pertaining to labour rights that are
aligned with China’s international commitments.

2.3. International commitments

Table 2 shows China’s commitments to
international human rights instruments
related to modern slavery and Table 3 shows
its commitments to ILO conventions.

In addition to its ratification of several international
conventions, China has entered into multiple
collaborations with the ILO.** In 2012, as part of

a South-South and Triangular Cooperation (SSTC)
agreement, China committed US$1 million to
support South-South cooperation and the decent
work agenda.®® In 2016, the ILO and the Ministry

of Human Resources and Social Security (MoHRSS)
signed a new Memorandum of Understanding (MoU)
establishing a strategic partnership promoting
social justice, decent work, and fair globalisation.
In 2019, another MoU was signed between the ILO-
All-China Federation of Trade Unions (ACFTU) with
the goal of enhancing trade union development

in the Asia and the Pacific region through sharing
knowledge, training, and technology transfer.3¢

China further increased its labour related international
commitments in other forums. For example, China
endorsed the ‘Call to Action to End Forced Labour,
Modern Slavery and Human Trafficking’ launched
at the UN General Assembly 72nd Meeting, 2017.
It also renewed its commitment to the Sustainable
Development Goals (SDGs) and in 2021 published
a progress report on the implementation of the
2030 Agenda for Sustainable Development.®”

This document declares how China will ‘protect
the rights and interests of women and girls in
accordance with the law,” how labour skills are
enhanced through vocational training, and how
labour transfers contribute to poverty alleviation.
It specifically refers to the protection of workers’
legal rights - ‘the linkage between labour protection
supervision and enforcement and criminal justice
has been strengthened to effectively ban and stop
child labour. To protect labour rights and interests,
China gives full play to the role of the tripartite
mechanism for coordinating labour relations.’®

Instrument | Party

1926 Slavery Convention 22 April 1937; Signed on behalf of the Republic of China on
14 December 1955 (note 1 under ‘China’ in the ‘Historical
Information’ section in the front matter of this volume).

Civil and Political Rights

1953 Protocol to the Slavery Convention Not party
1956 Supplementary Slavery Convention Not party
1966 International Covenant on Not party (signature 1998; ratification/accession: N/A)*

Economic, Social and Cultural Rights

1966 International Covenant on Signature 1997, ratification/accession 2001%°

and Punish Trafficking in Persons

2000 Protocol to Prevent, Suppress 8 February 2010

1998 Rome Statute of the ICC Not party

Table 2. China’s commitments to international human rights instruments

Instrument | Party

Forced Labour Convention, 1930 (No.29)

12 Aug 2023, in force

Abolition of Forced Labour Convention, 1957 (No.105)

12 Aug 2023, in force

Equal Remuneration Convention, 1951 (No.100)

02 Nov 1990, in force

Discrimination (Employment and Occupation) Convention, 1958 (No.111) 12 Jan 2006, in force

Minimum Age Convention, 1973 (No.138) (min age specified 16y) 28 April 1999, in force

Worst Forms of Child Labour Convention, 1999 (No.182)

08 Aug 2002, in force

Promotional Framework for Occupational Safety Not party

and Health Convention, 2006 (No.187)

Freedom of Association and Protection of the Right Not party

to Organise Convention, 1948 (No.87)

Right to Organise and Collective Bargaining Convention, 1949 (No.98) Not party
Occupational Safety and Health Convention, 1981 (No.155) 25 Jan 2007, in force
Protocol to the 1930 Forced Labour Convention, 2014 Not party

Table 3. China’s commitment to ILO conventions (including the Forced Labour Convention)*




2.4. Modern slavery risks

The 2023 Global Slavery Index estimates that modern
slavery prevalence in China is 4 per 1000 people in
the population, with an estimated total of over 5.77
million people.*? Different forms of modern slavery are
reported for China, ranging from labour exploitation
to trafficking for sexual exploitation and forced labour
purposes. Forced labour is reportedly prominent
particularly in the Autonomous Regions of Xinjiang
and Tibet, but cases of labour exploitation have also
been reported in other regions across the country.

Forced labour in Xinjiang has been well documented
over the last five years. It is estimated that more

than 1 million Uyghurs from the region have been
incarcerated. In 2021, the Uyghur Tribunal, established
in the UK as an unofficial and independent body,
found that China’s actions against the Uyghurs in
Xinjiang province constitute genocide, where acts

of forced labour and deportation, imprisonment,
torture, rape, and enforced sterilisation were found
to have been committed ‘beyond reasonable doubt.”®
A 2022 report published by the Office of the High
Commissioner for Human Rights (OHCHR) concluded:
‘The extent of arbitrary and discriminatory detention
of members of Uyghur and other predominantly
Muslim groups, pursuant to law and policy, in the
context of restrictions and deprivation more generally
of fundamental rights enjoyed individually and
collectively, may constitute international crimes,

in particular crimes against humanity.** The Chinese
Government refutes such allegations and argues that
the enclosures where Uyghurs are held are vocational
training centres and are part of China’s strategy of
economic development and poverty alleviation.

('\r”l

Uyghurs are allegedly forced to work in different
sectors, are not allowed to leave the ‘training camps’
or contact their family, and receive little or no pay

for their work. Over time, China has reportedly
introduced forced labour transfer programs, such
that a proportion of Uyghurs are forcefully deported
to other provinces in China. This dispersal makes it
more difficult for geographical areas to be pinpointed
as concentrated areas of modern slavery, also posing
new challenges for sanctioning products that originate
from Xinjiang, as products manufactured elsewhere
in China may also involve Uyghur forced labour.

For example, 83 foreign and domestic companies

are reported to have benefitted from the use of
80,000 Uyghur forced labourers from 27 factories
based in nine provinces outside Xinjiang through the
“Xinjiang aid’ labour transfer programs.*®* Among these
companies are Apple, Nike, Adidas, Puma, North Face,
Amazon, BMW, Gap, M&S, Uniglo, and Samsung.
Local authorities and businesses, including suppliers
for these brands, are reportedly compelled and/or
incentivised by local governments to fulfil transfer
targets.* The use of these labour transfer programs
has also been recently documented and reported

in the fish processing and packaging industry.*”

Beyond China’s Muslim population, Tibetans aralso
reported to face similar treatment. Thousands of rural
Tibetans have been placed in ‘vocational training’ and
manufacturing jobs through a quota-based ‘surplus
labour’ transfer program, which the government
argues to be part of the same poverty alleviation
strategy seen in Xinjiang.*® Other arrangements

that present a high risk for modern slavery occur

in Northeast China, where approximately 50,000
workers from North Korea are working in textile and
apparel factories, and restaurants. Sent abroad by

the North Korean government, they are ‘managed by
government representatives and are highly likely to

be working under conditions of forced labour, which
typically includes restricted movement, no access

to their passports, and very low net wages.”®

=
=
= 2= =)
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=

Outside these geographical regions, allegations

of exploitative labour practices are also common.
National labour laws are often ignored by companies
who operate a ‘996’ work regime, meaning that the
work schedule runs from 9am to 9pm, 6 days a week
or more. Other grievances often include withholding
workers’ wages, providing sub-standard unsanitary
accommodation, and preventing workers from forming
their own independent union, separate from the state-
run trade union All-China Federation of Trade Unions.

The practice of withholding wages regularly leads to
numerous protests across the country®® and is an issue
acknowledged by authorities, who sometimes help to
collect outstanding wages. For example, in 2016, in
Zhejiang province alone, £345 million in overdue pay
was redistributed among 258,000 workers.*' Foxconn,
the biggest contract electronics manufacturer in the
world that produces devices for Apple and Amazon
among others, has repeatedly come into the spotlight
for the labour conditions in its factories in China.
Most recently, it was reported that 40% of its staff in
a factory in Hengyang were agency workers, despite
a domestic labour law that states that a maximum of
10% of a company’s workforce can be agency staff,
and none were paid adequately for overtime. 2

Trade unions formed under an employer must

be registered with the All-China Federation for
Trade Unions (ACFTU), a government body that
has limited power to protect workers’ rights. The
Global Times acknowledges that, ‘The semi-official
status of ACFTU makes it awkward when the local
governments choose to side with the factories.”
Repeated attempts at establishing unions have been
made, but often concluded with local authorities
interfering, harassing, and intimidating those who
led such initiatives. Often, labour activists end up
being charged for ‘gathering crowds to disturb
social order’ and are denied access to lawyers.**

The TRIMS project quantitative workstream found
that the highest vulnerabilities for modern slavery
are found in the production of goods for export that
are labour-intensive, using unskilled, low wage, and
migrant labour. The sectors of the Chinese economy
that share these features of production and that are
more prone to labour exploitation and abuses include
cotton,® solar panels,® tomatoes,* dates,* raw
materials and auto parts,* and seafood.®® According
to the US Department of Labour, child labour in
China occurs in: Shanxi and Henan provinces in
brick kilns; cotton production in XUAR; electronics
factories in Guangdong, Henan, Shanxi and Sichuan;
textiles in XUAR; and toys in Sichuan and Guangxi.®

Cotton is the product that has been perhaps best
documented in relation to allegations of forced
labour in Xinjiang. China is the world’s second
largest producer of cotton, and in 2020-21, 87%

of China’s cotton was produced in Xinjiang.®? The
Xinjiang Production and Construction Corp (XPCC)

functions as a regional government, plays an
important role in the regional production of cotton,
its operations have been linked to labour camps,®
and it produces nearly 40% of the region’s cotton.®*

In 2021, the US Department of Labour reported

that textiles and yarn are products manufactured

in Xinjiang using Uyghur forced labour. The US
Department of Labour makes reference to over
2,000 Uyghurs and ethnic Kazakhs, who ‘have been
involuntarily transferred out of Xinjiang to yarn
factories in the east and forced to produce thread/
yarn products,’ with companies ‘frequently engagling]
in coercive recruitment; limit[ing] workers’ freedom
of movement and communication; and subject[ing]
workers to constant surveillance, retribution for
religious beliefs, exclusion from community and
social life, and threaten[ing] family members (...)
may undergo re-education to eradicate extremism.’®®
Another 100,000 people are thought to be part of
forced labour programs in ‘re-education camps.’®

To address concerns in the cotton industry, the
Chinese government and third parties have pursued
social audits and certification schemes (e.g., the
Better Cotton Initiative, Textile Exchange, the China
Cotton Association), the effectiveness of which have
been hard to assess, have been in doubt, and/or

have not been free of their own challenges in terms

of governance and implementation.?” In addition,
governments have used an array of sanctions against
China in an effort to reduce the risk of modern slavery
and forced labour in supply chains.% Like social audits
and certification schemes, there is no systematic
evidence on whether such sanctions are effective,

nor has there been ample consideration

of the negative consequences on supply

or on vulnerable populations.

China also has a large share in manufacturing
components solar photovoltaic (PV) products.
Chinese companies lead the market at each stage of
production, producing 77% of the world’s polysilicon,
over 97% of polysilicon wafers, 83% of solar cells,
and 74% of solar modules, all of which are components
of solar panels.®® A high percentage of the mining
and manufacturing processes for PVs take place in
Xinjiang. The risks of forced labour in the solar panels
supply-chain occur at several stages of production.
At the initial stage, raw silica is mined and transformed
into metallurgical silicon; eleven different
metallurgical silicon producers in XUAR have

been identified to have used forced labour.”

The metallurgical grade silicon then undergoes

a chemical purification process to transform

it into polysilicon. Four of largest polysilicon

makers operating in XUAR—GCL-Poly, TBEA/

Xinte, and East Hope Group, and a Daqo New

Energy Corp, which account for 45% of the

world polysilicon supply—are suspected of

using forced labour in their supply-chains.”




2.5. Trade and investment
agreements

China has sixteen bilateral trade agreements, three
regional agreements (see Table 4), is negotiating or
initiating a further 8 TAs,”? and has agreed over 100
bilateral investment treaties. For TAs, our research
examined the 2015 China-Australia Free Trade
Agreement (CHAFTA), the 2013 China-lceland FTA,
the China-Switzerland FTA, the China-Republic of
Korea FTA, and the Asia-Pacific Trade Agreement
(APTA). The selection of these TAs was made based
on the democratic nature of the countries with which
the TA was agreed, their human rights record, their
geographical location and geopolitical interests,
and their bilateral relations of power, all of which
were deemed influential in shaping TA negotiations
and their potential attention to modern slavery.

China’s trade agreements

Regional

ASEAN China (*upgrade)

Asia Pacific Trade Agreement (APTA)
RCEP

Bilateral

China-Australia

China-Chile (*upgrade)

China-Costa Rica

China-Georgia

China-Hong Kong (closer economic
and partnership agreement)

China-lceland

China- Republic of Korea

China-Macao (closer economic
and partnership agreement)

China-Mauritius
China-Maldives

China-New Zealand
China-Pakistan (*upgrade)
China-Peru
China-Singapore (*upgrade)

China-Switzerland

Table 4. Chinese regional and bilateral trade agreements

In Australia, CHAFTA has been contested in the
domestic political context owing to Australia’s
democratic system, active civil society, Modern
Slavery Act (2018), and the need for healthy trade
relations with China. CHAFTA has also seen inter-
party contestation related to Australia’s economic
dependence on China, ™ Australia’s ban on
Huawei and its support for Taiwan, anti-dumping
tariffs imposed on Australia, and a ban on some
Australian goods entering the Chinese market. ™

A review by the Australian Department of Foreign
Affairs and Trade in 2020 concluded that CHAFTA
had achieved its objective of enriching opportunities
for businesses and consumers, while only once
mentioning issues related to modern slavery and
forced labour, citing the ‘the lack of enforceable
commitments to implement the fundamental ILO
Conventions on labour rights.”” In its more recent
submission to the Foreign Affairs, Defence and
Trade Legislation Committee inquiry into the
Customs Amendment (Banning Goods Produced
by Uyghur Forced Labour) Bill 2020, the Australian
Council on Trade Unions (ACTU) reissued its earlier
concern over the lack of labour provisions within
CHAFTA, criticising the Chinese and Australian
Governments for making no commitments to abide
by fundamental labour rights as defined by the ILO:

There are no commitments in CHAFTA on any

of these labour rights, including on the issue of
forced labour, and therefore no means for the
Australian Government to raise the issue of whether
such products should have preferential access

to Australia, and no obligation on the Chinese
government to take action to end forced labour.”

The Australian Government’s position was that a
‘transparency approach’ was the ‘preferred model
for government to work together with business,
civil society and academia to address modern
slavery, including forced labour in supply chains.”””

There is a stark asymmetry in terms of size and
market power between Iceland and China, where
the China-Iceland FTA was initially seen as a
necessary part of Iceland’s recovery after the 2008
financial crisis. Article 96 of the FTA states that
‘The Parties shall enhance their communication
and co-operation on labour matters,” but makes no
formal commitment towards such matters. There
are no further references made to human rights,
workers’ rights, or decent work in the FTA.”®

Like Iceland, Switzerland is also a small country
relative to China. The 2014 China-Switzerland FTA
does not contain particular provisions on labour
rights. However, the FTA references the Agreement
on Labour and Employment Cooperation, which
was signed in 2013 (developed on the basis of a
Memorandum of Understanding from 2011), which
in parallel with the FTA, contains four clear articles

addressing labour issues. The Agreement references
international commitments under the ILO Declaration
on Fundamental Principles and Rights at Work,

the ILO Declaration on Social Justice for a Fair
Globalisation, and Ministerial Declaration of the UN
Economic and Social Council on Full Employment
and Decent Work of 2006, as well as domestic

labour laws.” Discussions on an update to the FTA
have been stalled owing to increased concerns over
labour and other human rights conditions in China.

The 2015 China-Republic of Korea FTA was initially
contested by Korean farmers and fisherman who
feared their own markets being flooded with cheap
goods. The FTA was approved with built-in subsidies
for these groups,?° while the two countries continue to
negotiate over key sectors with discussion on services,
trade, and investment liberalisation. Overall progress
has been slow, and negotiations were delayed by

the Covid-19 pandemic and Korean attention to its
own Regional Comprehensive Economic Partnership
(RCEP). The FTA makes no reference to a human rights
or labour rights framework, types of exploitation,

or the rule of law more broadly in relation to any
aspect of modern slavery. The main labour related
concern is about service suppliers or movement of the
workforce: ‘Labour market testing may be required as
a condition for temporary entry of CSS [Contractual
Service Suppliers], or numerical restrictions may be
imposed relating to temporary entry for CSS.’®

In its current and updated form, China formally
became part of the Asia-Pacific Trade Agreement
(APTA) in 2006, which by 2002 included Bangladesh,
China, India, Loa PDR, Mongolia, the Republic of
Korea, and Sri Lanka.® In its original 1976 form (known
as the Bangkok Agreement), the agreement makes

no specific reference to labour rights, but commits

to necessary measures that may be taken for ‘the
protection of its national security, the protection of
public morality, the protection of human, animal and
plant life and health, and the protection of articles of
artistic, historical, and archaeological value.’® After
the Fourth APTA Ministerial Declaration in 2017, there
were signs that APTA may become a deeper trade
agreement that may recognise some environmental,
social and governance (ESG) issues. The Declaration
‘recognised the inter-linkages between international
trade with economic, social, and environmental policy
objectives and the need to integrate them at all levels
to achieve sustainable development (...) achieving
greater transparency, eliminating Non-Tariff Barriers,
and promoting green trade and investment.’*

China has signed 145 bilateral investment treaties
(BITs) since the 1980s.85 Of the countries discussed
earlier with which China has an FTA, China did not
sign a BIT with Switzerland and Iceland. It does have
BITs with Australia (1998) and South Korea (2007) and
is part of the APTA Investment Agreement (2009).
Consistent with our broader analysis of BITs in our

quantitative workstream, almost none of these
treaties contain labour provisions. The South
Korea-Myanmar Bilateral Investment Treaty
(2014) stands as an exception: ‘Desiring to achieve
these objectives in a manner consistent with the
protection of health, safety, and the environment
and the promotion of consumer protection and
internationally recognized labour rights.’

China and the UK signed a BIT in 1986, which
provides no protection to workers and contains

no labour provisions. China and the EU reached a
comprehensive agreement in principle on investment
(CAl) in December 2020. The CAl is underpinned

by sustainable development principles, which is
notable as it is the first time China agreed to such
provisions with a trade partner. China committed to
not lowering the standards of protection to attract
investment, to abide by its international obligations,
and to promote responsible business conduct. China
has also agreed to implement the ILO conventions

it has already ratified and committed to follow the
ILO fundamental conventions on forced labour.8¢
The CAl includes a provision for the creation

of a working group responsible for overseeing

the implementation of sustainable development
measures related to labour and climate change.®”
This working group may involve an independent
panel of experts and seek input from civil society.
Additionally, the working group is mandated to
publish a comprehensive report assessing the
implementation of sustainable development
commitments, including any areas of disagreement.&®

In its 2017 Sustainability Impact Assessment,

the European Commission recommended addressing
private actors’ potential abuse of human rights,

in addition to encouraging compliance and
monitoring companies’ behaviour.®® In November and
December 2020, the European Parliament issued

two Resolutions to highlight that ‘respect for human
rights is a pre-requisite for engaging in trade and
investment relations with the EU’ and condemned

‘the government-led system of forced labour’ in
Xinjiang.?® The CAl took seven years of negotiations,
but in May 2021 the European Parliament froze its
ratification. In the context of the sanctions imposed
on China and harsh criticism made by some Members
of the European Parliament (MEPs) over its allegations
of forced labour and deprivation of human rights
among Uyghurs in Xinjiang, China imposed a series of
sanctions on MEPs, who in turn condemned what they
considered to be arbitrary and baseless sanctions and
voted for the suspension of the CAl negotiations.®




In addition to its multiple Free Trade Agreements
(FTAs) and Bilateral Investment Treaties (BITs),

China has enacted a series of laws with respect to

its foreign investment market. The 2019 Foreign
Investment Law changed the existing landscape®?

and aims to create a level playing field between
foreign and domestic firms, i.e., to protect, promote,
and manage investment in a more unified manner.
The Law prohibits forced technology transfer, grants
foreign firms equal rights to participate in government
procurement, and protects intellectual property rights
(see also Trademark Law, Anti-Unfair Competition Law
and Administrative Licensing Law and Regulations

on Technology Import and Export Administration).*®

The 2021 Foreign Investment Screening Mechanism
(FISM) established an agency to undertake reviews
of foreign investments across a wide range of
sectors such as defence, agriculture, energy, and
key technology, among others. The 2021 Anti-
Foreign Sanctions Law prohibits domestic entities
from unilateral cooperation with foreign civil and
criminal investigations.®* The law seeks to ‘safeguard
national sovereignty, security and development
interests and protect the legitimate rights and
interests of [our] citizens and organizations.’ It asserts
that China ‘has the right to employ corresponding
countermeasures’ when ‘foreign nations violate
international law and basic norms of international
relations to constrain or suppress China under any
kind of pretext.” The law allows for individuals and
organisations that ‘directly or indirectly participate
in the drafting, decision-making, or implementation’
to be placed on China’s sanctions list. This law
complemented the Export Control Law (in force
since December 2020), which also enables the
Chinese government to take reciprocal measures
against countries that damage China’s national
security through export control measures.®

In addition to these laws, China publishes lists that
restrict investments, such as the Foreign Investment
Negative List (FINL) and the Market Access Negative
List (MANL). Such lists outline industries that are
prohibited or restricted for private investment by
companies in China or list items that require approval,
permits, or licensing.®® In terms of labour rights, China
requires all foreign invested companies provide a work
contract to their employees, stipulating remuneration,
working hours, labour conditions, and protections,
among others. Dispatched labour is also capped

to no more than 10% of the total labour force.*”

2.6. Summary and implications

This case study has shown that China is a large market
under high global demand for bilateral and multi-
lateral trade and investment opportunities. Its formal
legal frameworks signal commitment to protecting the
rights of workers, prohibit forced labour, and combat
modern slavery. Its commitments to international
human rights instruments relevant to modern slavey
and the ILO conventions are not comprehensive, while
its domestic legal frameworks have various provisions
on labour governance and forced labour that require
stronger and more consistent implementation.

In contrast to its formal legal commitments, there
are persistent and increasing reports of troubling
labour rights violations, particularly towards its
ethnic minority populations, which have been
challenged by observers, commentators, and

trade and investment partners. The labour transfer
programmes have dispersed workers from ethnic
minority backgrounds, making compliance with its
formal commitments increasingly difficult to monitor.

China is actively engaged in a large portfolio of
bilateral and multilateral trade and investment
agreements, which are not considered particularly
strong on worker rights protections. Tensions arise
from differences in larger normative commitments
to human rights between China and trade partners.
Bilateral relations are characterised by the resort of
partners to tariffs, trade bans, sanctions, and other
trade and investment measures typical of relations
between actors with differential market power.

Democratic governments, like the UK, EU countries,
Australia, and New Zealand, face additional
challenges to trade and investment relations with
China from within their parliaments, organised civil
society organisations, and media outlets that are
increasing their scrutiny and reporting on worker
rights protections, particularly those in the production
processes used for tradable goods. As identified

in the other case studies that feature in this report
and against our broader analysis of FTAs and BITs,
opportunities remain for the UK to continue to forge
trade and investment relations with China that
address worker rights, labour protections, modern
slavery, and a stronger commitment to human rights.
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3. India

3.1. Country context

India is a large®® and complex democracy®® and a lower middle-income
country' with which the UK is currently seeking a Free Trade Agreement.
The two countries have a ‘shared history’ through the British Empire, with
India celebrating 75 years of independence on the 15 August 2022." India
ranks 85/180 in Transparency International’s Corruption Perceptions Index'™?
and ‘5’ in the International Trade Union Confederation (ITUC) Global Rights
Index, with no guarantee of rights.'®® This rating is a function of repressive
laws, murders, union-busting, protection of civil liberties, prosecution

of union leaders, and dismissals for participating in strike action.

Total trade in goods and services (exports and
imports) between the UK and India was £34.0
billion, in the four quarters to the end of Q3 2022,
an increase of 51.7% or £11.6 billion from the four
quarters to the end of Q3 2021.°* Of this, total UK
exports to India amounted to £14.8 billion, and total
UK imports from India amounted to £19.2 billion."*®
India was the UK’s 12th largest trading partner in
the four quarters to the end of Q3 2022, accounting
for 2.1% of total UK trade.”*® In 2021, the outward
stock of foreign direct investment (FDI) from the
UK to India was £19.1 billion, accounting for 11% of
total UK outward FDI stock. Inward stock of FDI

to the UK from India was £9.3 billion, accounting
for 0.5% of the total UK inward FDI stock."”

India’s exports are primarily manufactured products,
accounting for 70.7% of total exports, followed by
agricultural products at 14.1%, fuels and mining
products at 14.7%, and other products at 0.5%.'°®
Petroleum oils (other than crude) are India’s single
biggest export, valued at US$54.04 billion in 2021.
This is followed by diamonds, whether or not worked
(US$ 24.75 billion), medicaments in measured

doses (US$ 1712 billion), articles and parts of
jewellery (US$ 10.53 billion), rice (US$ 9.62 billion),
and unwrought aluminium (US$ 6.97 billion).*®




3.2. National legislative framework

The Constitution of India expressly protects
against exploitation, specifically prohibiting human
trafficking and forced labour,™ and the employment
of children below the age of 14 in factories, mines,
and any other hazardous employment." The
Constitution also protects freedom of association
and unionisation,™ freedom of movement,™ and
the right to practice any profession or carry out
any occupation, trade, or business."™ The right to
unionise is further regulated by the 1926 Trade
Unions Act — amended in 1960, 1968, and 2001.

The 1860 Penal Code Act prohibits trafficking in
persons,™ habitual dealing in slaves,"™ and kidnap
or abduction for purposes of slavery."” The Act was
amended in 2013"® to criminalise kidnapping or
maiming a minor for purposes of begging.™ Similarly,
kidnapping, abducting, or inducing a woman to
compel her marriage is an offence under Section
366 of the Penal Code Act, as is trafficking any

girl under the age of twenty one for illicit sexual
intercourse.””® Additional protection from trafficking
is afforded to minors by more severe punishment

in cases where the victim of trafficking is a minor
(minimum of ten years imprisonment, extendable
to life, and a fine). Exploiting a trafficked minor is

a separate offence punishable by three- to seven-
year jail terms.” Selling and buying of minors for
prostitution, illicit intercourse, or any unlawful

and immoral purpose are offences under the Act,
punishable by imprisonment of up to ten years.'?
Unlawful compulsory labour is an offence punishable
by up to one year in prison, a fine, or both.”

Further protection is provided by the Bonded
Labour System (Abolition) Act of 1976, which
abolished bonded labour, freeing and discharging
all bonded labourers from any obligation to render
bonded labour.** Any enforcement of bonded
labour or advancement of bonded debt after

Instrument | Party

the commencement of the Act is punishable by
imprisonment of up to three years and a fine.”?® Child
marriage—a marriage to which either of the parties
is a male below the age of 21 or a female below the
age of 18'?°—is voidable at the option of the minor,'*
and any male adults convicted of contracting a child
marriage are liable to imprisonment for up to two
years, a fine, or both.”® In addition, the Immoral
Traffic (Prevention) Act of 1956 makes it an offence to
procure or take a person for purposes of prostitution,

punishable by three to seven years in prison and a fine.

This punishment is extended to a minimum term of
seven years, extendable to life imprisonment, when
the victim is a child, and up to 14 years when the
victim is a minor.”® The Act also makes it an offence
to detain a person in a brothel or in any premises
with intent that such a person may have sexual
intercourse with a person other than the detained
person’s spouse.” The Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act 1989
also provides additional protections for individuals
from these highly discriminated minority populations,
including against compelled and bonded labour.

3.3. International commitments

India is party to a series of international human rights
instruments relevant to modern slavery (Table 5)

and ILO conventions (Table 6).” The tables show
that for international human rights instruments,

India is not a party to the 1998 Rome Statute of the
International Criminal Court (ICC) and for the ILO
conventions, it has not ratified the 1948 Freedom

of Association and Protection of the Right to
Organise Convention, the 1949 Right to Organise

and Collective Bargaining Convention, the 1981
Occupational Safety and Health Convention, or the
2006 Promotional Framework for Occupational Safety
and Health Convention, and is not party to the 2014
Protocol to the 1930 Forced Labour Convention.

1926 Slavery Convention 18 June 1927

1953 Protocol to the Slavery Convention 12 March 1954
1956 Supplementary Slavery Convention 23 June 1960

1966 International Covenant on Civil and Political Rights 10 April 1979

1966 International Covenant on Economic, Social and Cultural Rights 10 April 1979

1930 Forced Labour Convention 30 November 1954
1957 Abolition of Forced Labour Convention 18 May 2000

1989 Worst Forms of Child Labour Convention 13 June 2017

2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons 5 May 2011

1998 Rome Statute of the ICC Not party

Table 5. India’s commitment to international human rights instruments

Instrument | Party

1930 Forced Labour Convention (No.29)

In Force, 30 November 1954

1951 Equal Remuneration Convention (No.100)

In Force, 25 September 1958

1958 Discrimination (Employment and Occupation) Convention (No.111)

In Force, 3 June 1960

1973 Minimum Age Convention (No.138)

In Force, 13 June 2017

1999 Worst Forms of Child Labour Convention (No.182)

In Force, 13 June 2017

2006 Promotional Framework for Occupational Not ratified
Safety and Health Convention (No.187)

1948 Freedom of Association and Protection of the Not ratified
Right to Organise Convention (No.87)

1949 Right to Organise and Collective Bargaining Convention (No.98) Not ratified
1981 Occupational Safety and Health Convention (No.155) Not ratified
2014 Protocol to the 1930 Forced Labour Convention Not party

Table 6. India’s commitment to ILO conventions

3.4. Modern slavery risks

Walk Free’s Global Slavery Index estimates that
India has a modern slavery prevalence of 8 people
per 1,000, giving it the 6th highest proportional
prevalence in the Asia-Pacific region, with a 56%
level of vulnerability to modern slavery,

a government response score of 46%,*2 and an
estimated total number of people living in modern
slavery of 11,050,000. According to Walk Free,
economic insecurity drives workers to take on
risky jobs or loans from unscrupulous employers,
who exploit workers by forcing them into labour-
intensive jobs to repay their debts.™ The Covid-19
pandemic caused thousands of deaths, which left
thousands of newly orphaned children exposed

to higher risks of abuse and trafficking.™*

India is placed in Tier 2 in the 2023 US State
Department Trafficking in Persons Report,™®

and although the Indian government does not fully
meet the minimum standards for the elimination
of trafficking, it is making significant efforts to

do s0.”® The primary administrative responsibility
for anti-trafficking efforts lies with India’s states
and union territories, with policy oversight from
the central government. These efforts include
investigation of human trafficking cases, collaboration
with foreign governments, and convicting
traffickers for bonded labour.®” India’s National
Commission for Women (NWC) established a new
anti-trafficking unit to support the Anti-Human
Trafficking Units (AHTUs), and the Government
approved a new program to support state and
territory expansion of protection services for child
victims of crime, including trafficking.’® In 2021,
India reported 2,189 cases of human trafficking,
84.7% of which were formally charged.” These
concerned a total of 6,533 victims (see Table 7).14°

Category Below 18 Years Above 18 Years Totals

M F Total M F Total M F Total
Totals 1,570 1,307 2,877 9201 2,755 3,656 2,471 4,062 6,533
Percentage (of 54.58 4542 24.65 75.35 37.82 62.18
Category)™
Percentage 24.03 20.01 44.04 13.79 4217 55.96 37.82 62.18
(of Total)
Rescued 1,486 1,205 2,691 815 2,707 3,522 2,301 3,912 6,213
Percentage 94.65 92.19 93.53 90.45 98.25 96.33 93.12 96.31 95.10
Rescued

Table 7. Human trafficking in India




Overall, women constitute the highest number

of identified victims of trafficking, accounting for
73.35% of adult victims. Trafficking in minors affects
male victims more than female victims, accounting

for 54.58% of reported victims. In terms of the
nationalities of rescued victims of trafficking, the
majority (6,106) were Indian, while 38 (all male)

were from Sri Lanka. Other rescued victims were

from Bangladesh (26), Nepal (8), and ‘others’ (35)."4?
The purposes for which the rescued victims were
trafficked are varied, with the majority (2,704)
trafficked for forced labour, while a further 2,049 were
trafficked for sexual exploitation or prostitution. Other
reasons include domestic servitude (475), forced
marriage (182), petty crimes (32), child pornography
(5), begging (7), and organ harvesting (6).*

Against this progress, challenges remain, including a
drop in prosecutions for trafficking, and a reduction in
the identification of trafficking victims."** In 2021, 1,645
of the 2,189 cases reported were charged, of which
298 were resolved by the police. 32 cases resulted in
convictions, accounting for 16% of the cases in which
trials were completed (201), while 169 (84%) were
acquitted or discharged."** There appears to be a slow
process of prosecution, which delays access to justice.
Of the 5,755 persons arrested for trafficking offences,
4,120 were charged, but only 584 of these have

either been convicted (64) or acquitted/discharged
(520).#¢ Corruption makes it even more difficult to
prosecute offenders, with officials allegedly receiving
bribes from traffickers in exchange for protection
against prosecution, and some local politicians
allegedly benefitting from the commercial sexual
exploitation of children and forced begging rings."*”

According to Walk Free, mass unemployment, high
personal debt, and limited government support enable
traffickers to prey on people who were pushed into
survival mode during the Covid-19 pandemic."® Given
the slow return of most industries to pre-pandemic
levels, many desperate people were driven into sex
work and working in brick kilns under conditions of
forced labour, often hundreds of kilometres from
home."** Women and girls are more vulnerable, often
being employed in spinning mills and paid a lump sum
at the end of their contract. This ‘Sumangali’ scheme
traps women and girls, many of whom are migrants or
from lower castes, into working until the end of their
contract or risk losing their accumulated earnings.”®

The Constitution prohibits forced labour, and the
Indian Penal Code criminalises the practice.™ In
addition to the 2,704 victims of human trafficking,'*?
India reported that in 2021, 721 of the 31,252
rescued victims of kidnapping and abduction were
kidnapped for purposes of forced labour. Of these,
194 were children (58 male, 136 female), while 527
were adults (271 male, 256 female).'® Forced labour
is widely reported in the textiles and garments
industry, especially affecting women and girls.'*

Bonded labour is illegal in India,”*® and a total 315,320
bonded labourers had been released by the end of
2022."%¢ However, the practice still exists and there
are some challenges with enforcing the prohibition. In
2021, 592 cases involving 667 victims were reported
under the Bonded Labour System (Abolition) Act.’¥
However, the identification of bonded labour victims
decreased by over 75%, and 22 of India’s 36 states
and union territories did not report identification

of any bonded labour victims or file a case under

the Bonded Labour System (Abolition) Act.'s

Economic insecurity drives workers to take on
risky jobs or loans from unscrupulous employers,
who then exploit these workers by forcing them
into labour-intensive jobs to repay their debts.s®
Traffickers use debt-based coercion to compel
men, women, and children to work in brick kilns,
embroidery and textile factories, rice mills, and
stone quarries. As high as 40% of seasonal brick
kiln workers in Rajasthan were found to owe
manipulated debts to kiln owners, owing more than
the workers would earn over the entire season.’®

Although India has a fairly robust legal regime for the
protection of children, the Gov.UK overseas business
risk assessment notes that child labour remains a
concern, especially in the textile industry.® In addition
to protections under the Indian Penal Code (IPC),

the Child and Adolescent Labour (Prohibition and
Regulation) Act prohibits the employment of children
younger than 14 in all occupations and processes,
while the Immoral Traffic (Prevention) Act criminalises
acts such as trafficking in children for purposes of
prostitution. These are complemented by central

and state government efforts to reduce child labour
or its effects. For example, the Indian Ministry of
Labour reports that the National Child Labour Project
(NCLP) has mainstreamed an estimated 1.3 million
children previously engaged in child labour.®? The
Government of India also works with international
organisations, such as the International Labour
Organisation,'®®* and with other countries, notably

the US,'** to achieve the elimination of child labour.

India’s Ministry of Labour reports that in the 2001
census, 12.6 million children aged between 5 and 14
were engaged in child labour, although this number
reduced to 9.07 million in 2005 and 4.35 million in
2011.%5 In 2021-22, the Government of India removed
13,271 children from child labour situations, down
from 58,289 and 54,894 children in the previous two
reporting periods.'*® Despite these efforts, children
in India engage in the worst forms of child labour,
including in forced labour producing garments,
quarrying stones, and performing dangerous tasks
in the production of thread and yarn. An estimated
1.4% of children in India (3,253,202 children) aged
5-14 were engaged in work in 2020, and a further
0.3% (approximately 697,115 children) aged 7-14
combined work and school. The majority (56.4%)

of these children were working in agriculture, while
33.1% were in industry and 10.4% in services.'s”

3.5. Trade and investment
agreements

India and the UK launched FTA negotiations in
January 2022. In April 2022, the UK and Indian
Prime Ministers targeted concluding talks on an FTA
by the end of October 2022, though this deadline
has not been achieved with the two countries
currently in round 12 of the negotiations. In the UK
and India Roadmap 2030, a Liberal Democrat asked
if the government would give assurances that a
future trade deal be linked with human rights. The
government responded that the UK’s human rights’
commitments are central in its trading relationships.'s®

The UK takes the approach that it is ‘committed to
upholding’ labour standards in a trade agreement
with India.’®® The FTA aims at putting ‘Global Britain
at the heart of the Indo-Pacific region,’ in line with the
UK’s policies prioritising the Indo-Pacific.™ It sets its
outline approach as sending ‘a powerful signal to the
rest of the world that the UK is an independent trading
nation.”” In the UK’s strategic approach to the trade
agreement, it reaffirms ‘commitments to international
labour standards,’ provides for ‘assurance that

parties will not waive or fail to enforce their domestic
labour protections in ways that create an artificial
competitive advantage’ and ‘provide for appropriate
mechanisms for the implementation, monitoring

and dispute resolution of labour provisions.’ "

This process to date has involved a consultation with
input from consumers and businesses, launched on
the 25th May 2021.” The consultation highlights

key priorities, including ‘the need to ensure that

the labour chapter does not weaken or reduce

the level of protection afforded by labour laws

in order to encourage trade and investment.”'™
Concerns were raised over the differences in
domestic enforcement and standards and the
impact this would have on workers and business.™

To this, the government responded that it makes
clear that ‘we will not compromise on these’ and
will ensure parties ‘reaffirm their commitment
to international labour protections.’™

Despite the role of labour rights in the UK’s strategic
approach to a UK-India FTA, the House of Commons
International Trade Committee criticised a lack

of transparency from the UK Government over
negotiations,” noted the decision to dissolve the
agreement on the 26 April 2023, and the resulting
termination of its inquiry prior to taking oral evidence
from experts and stakeholders, thus being unable

to publish a full report.”™ The ITC wished to know

the aims of the government with regards to an
investor-state-dispute settlement (ISDS) clause,
which could potentially mean a state could be sued
over legislation that protects human rights,” or the
potential conditionality of trade liberalisation on
ratifying core UN and ILO human rights conventions.”®

The Business and Human Rights Resource Centre
does not back an ISDS clause, and expresses
concern that the UK government has ‘been a vocal
supporter of the ISDS system’ whilst India has moved
away from such provisions.” It also supports the
conditionality of trade liberalisation on the basis

of ‘ongoing violations of human rights and labour
rights in India,” including ‘wage theft in the garment
sector and labour abuses in tea supply chains that
include forced labour.”? It illustrates as a model the
UK’s ‘enhanced framework’ for trade preferences,
whereby preferences are granted upon a country’s
ratification and implementation of key human and
labour rights conventions. Accordingly, it considers
that failure to require FTA partners to meet those
same standards ‘would be a clear demonstration
that human rights are subordinate to economic
considerations in the UK’s trade policy.”®3

There are several Indo-Pacific trade agreements in
place with India, which all lack a strong decent work
basis, in particular in relation to the eradication of
modern slavery. The Preamble of the India-Thailand
Framework Agreement (2003) commits parties to
‘reaffirming the rights and obligations with respect
to each other under existing bilateral, regional

and multilateral agreements,’” without expressly
mentioning the international rights framework. The
India-Malaysia Economic Cooperation Agreement
(2011) has a similar phrase in its preamble, going
slightly further with the aim to ‘enhance economic and
social benefits, improve living standards and ensure
high and steady growth in real incomes,’” but without
mentioning decent work or sustainable development.
The India-Singapore Economic Cooperation
Agreement (2003) repeats the reaffirming clause,
and likewise aims for economic and social benefits.
Unlike the other two agreements, this takes note of
sustainable development, but in the environmental
context only. The Bangladesh-India Trade Agreement




(2015) has no mention of rights. The preamble of
the Japan-India Economic Partnership Agreement
(2011) states that social development is a part of
sustainable development, including an article on
environmental protection and objectives ensuring
long-term sustainable development.”® The Korea-
India (2010) Agreement also commits parties to
environmental sustainable development.’®® The
New Zealand-India (1986) Agreement does not
include mention of sustainable development.

As a more recent agreement, it would be expected
that decent work would be included in the
Australia-India Economic Cooperation and Trade
Agreement (2022). The Preamble points to ‘creating
opportunities for workers and business,” improving
living standards and promoting sustainable
growth. In creating this agreement, negotiations
were launched in May 2011, suspended in 2016
pending the outcome of other multilateral regional
negotiations, and re-launched in 2021 with the aim
of concluding an Economic Cooperation and Trade
Agreement to liberalise and deepen bilateral trade
and use this foundation to resume negotiations

on the Australia-India Comprehensive Economic
Cooperation Agreement.”®® There was no inclusion
of sustainable development or labour issues in the
Joint Free Trade Agreement feasibility study.’®”

There were few submissions on labour rights

and sustainable development in the negotiation
process. The Australian Fair Trade & Investment
Network (AFTINET) recommended there be impact
assessments of potential social and human rights
impacts of the agreement, and contain enforceable
commitments by both governments not to reduce
labour rights, alongside including the ILO’s Declaration
on Fundamental Principles and Rights at Work."8 It
recommended excluding ISDS and implementing
rights through a government-to-government dispute
process.’®™ Note was taken of India’s non-ratification
of four fundamental conventions, the reduction

of labour rights, and the government’s changes to
labour laws in the Industrial Relations Code 2020."°
Australia’s public sector union likewise pushed

for the inclusion of labour rights, pointing to the
Australia-US FTA with labour chapters referring to
ILO and UN labour rights standards.”' Australian
unions expressed fear that the trade agreement will
‘fuel the growth of temporary, employer-sponsored
migration’ and the failure to include a labour rights
chapter could ‘contribute to a race to the bottom.?

Additional trade agreements to which India is a
party have no mention of labour rights protections,
including the India-Bhutan FTA (2006),"? India-
Nepal FTA (2009),°4 India-Sri Lanka FTA (1998),"%5
India-Afghanistan Preferential Trade Agreement
(2003),'9s ASEAN-India FTA (2010),"” and Chile-
India Preferential Trade Agreement (2007)."

The preamble and objectives of the more recent
India-Mauritius Comprehensive Economic
Cooperation and Partnership Agreement (2021)
aim to contribute to social development.®®

The EU launched trade negotiations with India in
June 2022, declaring that the future agreement

will include ‘ambitious and enforceable provisions
on trade and sustainable development,’ including
labour standards.?*® Given the EU’s basis for

trade and sustainable development chapters, it is
anticipated that this agreement will be the strongest
rights-based agreement in place with India.

The EU’s textual proposals for the trade and
sustainable development chapter takes note of
the context of sustainable development.?! Whilst
some of the language is soft, such as a provision
that parties shall ‘strive to ensure that its relevant
law and policies provide for, and encourage, high
levels of environmental and labour protection,’
other language allows for more solid protection,
such as ‘shall not weaken or reduce the levels of
protection afforded in its...labour law in order to
encourage trade or investment,’ or parties ‘shall not,
through a sustained or recurring course of action
or inaction, fail to effectively enforce its...labour
laws in order to encourage trade or investment.’

The chapter is firmly grounded in multilateral
labour standards and agreements, in particular ILO
instruments, taking note of the ILO Declaration

on Fundamental Principles and Rights at Work, as
updated. Parties must ‘effectively implement’ their
ratified ILO conventions, and ‘make continued

and sustained efforts to ratify the fundamental

ILO Conventions,’ though ratification of the
fundamental conventions is not mandated. Parties
agree to cooperate on labour policies, including,
for example, on implementation of the conventions,
decent work, and the impact of labour law and
standards on trade and investment. The section
does not refer to ‘modern slavery’ as a phrase,
though takes note of the ILO’s core labour standard
to eliminate forced or compulsory labour.

There is also a section on trade and responsible
business conduct and supply chain management.
Here parties commit to promoting responsible
business conduct by ‘providing supportive policy
frameworks that encourage the uptake of relevant
practices by businesses’ and support the ‘adherence,
implementation, follow-up and dissemination of
relevant international instruments’ such as the

UN Global Compact. A monitoring framework is
established to ‘facilitate, monitor and review’ the
implementation of the chapter, giving consideration
to ‘communications and opinions from the public’.
Provisions on dispute settlement are incorporated in
an EU proposal for the Dispute Settlement chapter,
which includes provisions on a panel and panel report.

The UK has undertaken to ensure that investment
agreements incorporate human rights as a
business responsibility, with business and human
rights forming some of the priorities of the UK’s
policy on human rights.?°2 The UK-India Bilateral
Investment Agreement (1994)2% was terminated in
2017,2°4 but it did not provide for any labour rights
or the prevention of modern slavery practices.
The ongoing negotiations for the UK-India FTA
seek to cover some aspects of investment.2%°

Most of India’s bilateral investment treaties (BITs)
follow the same model BIT, and therefore do not
have provisions on the prevention of modern slavery
or the protection of labour rights. These include
India’s BITs in force with Bangladesh,?°¢ China?®’
South Korea,?*® and the Philippines.2®®

More recently, India signed the ASEAN-India
Investment Agreement, which governs its
investment relations with Brunei, Indonesia,
Laos, Malaysia, Myanmar, Philippines,
Singapore, Thailand, and Vietnam.*"

__

o,

3.6. Summary and implications

India has a series of commitments to international
human rights instruments with respect to modern
slavery and ILO conventions, but there remain
significant gaps. India has not yet ratified the 1998
Rome Statute of the International Criminal Court or
four ILO conventions and is not a party to the 2014
Protocol to the 1930 Forced Labour Convention.
Domestically, India has constitutional and statutory
protections against forced labour, bonded labour,
child labour, and human trafficking. Against this
legal background, India remains a high prevalence
country for modern slavery globally and within

the Indo-Pacific, the patterns of which affect the
production of goods for export. India shares a close
historical relationship with the UK and has a set of
democratic institutions ‘loosely’ modelled on the
Westminster system of parliamentary government.2"
It is also a federal system with great variation in legal
implementation of labour protections and prevalence
estimates across its 28 states and 8 union territories.

The combination of the shared history and democracy
between the UK and India provides significant entry
points for the UK to incorporate labour protections
and modern slavery provisions into the UK-India
FTA in ways that align with Parliament’s assertion
that there should be no ‘one-size-fits-all’ approach
to international agreements. The case of India

thus presents both a challenge and an opportunity
for the UK to be ‘normative actor’ in its external
relations,?? to pursue its ‘Global Britain’ objectives
as a ‘force for good™® and position itself as a world-
leading international development donor working
towards the UN Sustainable Development Goals
(SDGs) and upholding universal human rights.?*
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4. Malaysia

4.1. Country context

In the Post-Brexit period, UK-Malaysia bilateral relations have been
reinvigorated. In 2021, the two countries established a Strategic Dialogue to
serve as a forum for discussion and collaboration across multiple government
departments over the next five years. At the inaugural session of the Strategic
Dialogue held in London on 24 February 2022, 10 key areas of cooperation
were agreed, including human rights and the rule of law, expansion of the
trade, investment and business environment, tackling organised crime,
political-diplomatic cooperation, and foreign policy coordination.?®

In recognition of the importance given to bilateral
trade relationships, in 2022 the Joint Committee

on Trade and Investment Cooperation (JETCO)

was elevated to a ministerial level engagement.

This means that trade, investment, and economic
cooperation between the two countries will be further
strengthened. Trade and investment are expected to
continue to grow with the UK and Malaysia’s recent
ratification of the Comprehensive and Progressive
Agreement for Trans-Pacific Partnership (CPTPP).

During the four quarters leading up to the end
of Q4 in 2022, Malaysia ranked as the UK’s 44th
largest trading partner, accounting for 0.3% of
total UK trade.?"® While Malaysia is not one

of the UK’s most important trading partners,
it has been a steady trading partner over

the years and it controls a significant part of
specific global supply chains, which has an
impact on the UK’s imports from Malaysia.

Over the last 26 years, exports from Malaysia to the
United Kingdom have increased at an annual rate of
0.8%, from £1.4 billion in 1995 to £2.0 billion in 2021.27
In 2021, the main products exported from Malaysia
to the UK were rubber apparel (23.1%), aircraft parts
(5.9%), gas turbines (4,94%) and integrated circuits
(4.09%).2'® Rubber and integrated circuits, along
with palm oil, are also the industries in Malaysia
that present some of the higher risks of modern
slavery. With respect to investment, the stock of
FDI from the UK to Malaysia has been declining to
as low as 0.2% of the total UK outward FDI stock

in 2021, i.e., £3.8 billion—55.6% lower than in
2020.2° In contrast, the stock of FDI from Malaysia
to the UK increased by over 50% from 2020 to 2021,
reaching an approximate value of £2.4 billion.?2°

At the global level, Malaysia’s key export industries
are electrical machinery and equipment (£74.7
billion, 34.4%), mineral fuels or oils, products of

their distillation (£27 billion, 12.5%), machinery and
mechanical appliances (£18.0 billion, 8.4%), animal
or vegetable fats and oils (£14.3 billion, 6.6%) and
rubber and articles thereof (£12 billion, 5.6%).%'
Among agricultural products, palm oil represents
the top exported product with a value of £10.9
billion. The most exported non-agricultural products
include Integrated Circuits (£51.5 billion), Refined
Petroleum and Petroleum Gas (£29 billion) and Rubber
Apparel (£9.65 billion). The prime destinations for
Malaysia’s exports are: Singapore (£36 billion), China
(£34.8 billion), the United States (£31.1 billion), Hong
Kong (£13.9 billion), and Japan (£13.8 billion).??

According to the 2021 published statistics of FDI in
Malaysia by the Ministry of Economy of Malaysia,

the top sector for FDI inflows is the manufacturing
sector (lows RM 29.5 billion, income RM 66.9 billion),
followed by services (flows RM 12 billion, income

RM 27.3 billion) and mining and quarrying (flows 5.8
billion, income 5.9 billion). Flows include equity and
investment funds shared and debt instruments, while
income refers to equity and investment fund shared
and interest. Top investors of FDI flows and income
are the US, Singapore, the UK, and the Netherlands.?*




4.2. National legislative framework

Domestically, Malaysia’s Federal Constitution and
Penal Code include relevant provisions on modern
slavery. The Federal Constitution prohibits slavery,
forced labour, and banishment, protects freedom
of movement, and ensures ‘liberty of the person.’
The Penal Code includes numerous references to
elements that can be related to modern slavery,
i.e., kidnapping and abduction for confinement,
marriage, or grievous hurt purposes. The Penal
Code also makes specific reference to kidnapping
or abducting a person in order to subject them

to slavery, buying, or disposing of people as
slaves, trading of slaves, and forced labour.??*

Several other pieces of legislation directly and
indirectly address offences potentially related

to modern slavery. For example, the Immigration
Act 1959/63 stipulates that any Malaysian citizen
is penalised for harbouring illegal immigrants,
including employers. The Passports Act 1966
prohibits the holding of a passport issued in
someone else’s name, except for authorities.
According to the Employment Act 1955, all workers,
including migrant workers, have the right to a
minimum protection of their working conditions.

Significant further legislative amendments and
ratifications took place over the last several years.
These regulatory changes came against the backdrop
of significant criticism from the international
community on Malaysia’s labour conditions and
treatment of migrant workers. In November 2021,
Malaysia launched a National Action Plan on Forced
Labour (NAPFL) for 2021-2025, focused on awareness,
enforcement, migration, and victims’ access to
support services and remedy, developed with support
from the 1LO.?%* The launch of the NAPFL follows

a two-year process undertaken by the Ministry of
Human Resources, ILO, and the Malaysian Employers
Federation and Malaysian Trade Union Congress.??®

In March 2022, the Government of Malaysia ratified
the ILO Protocol of 2014 to the Forced Labour
Convention, 1930, becoming the second ASEAN

state to ratify the Protocol. Malaysia therefore
committed to take effective action to prevent forced
labour, protect victims, and give access to remedy.

Malaysia has also made relevant amendments to
existing acts. In July 2019, the government amended
its Trade Unions Act and Industrial Relations Act

and increased freedom of association protections.

A National Labour Advisory Council, which
encompasses the Malaysian Trade Unions Congress
and Malaysian Employer’s Federation, was formed
to increase labour participation in unions.??” A 2022
Amendment to the Employment Act now includes

a section on forced labour, defines weekly limits

to hours of work, and requires employers to raise
awareness of sexual harassment. Moreover, employers
who want to hire migrant workers need to obtain
prior permission and they must inform the Director
General of Labour when the employment of migrant
workers ends.?® Another Amendment Act from 2022
to the Anti-trafficking in Persons and Anti-Smuggling
of Migrants Act 2007, clearly defines forced labour
as a form of exploitation. These recent amendments
strengthen the regulatory framework to reduce
human trafficking of migrants and modern slavery.

4.3. International commitments

Malaysia has made commitments to international
human rights instruments relevant to modern
slavery (Table 8) and ILO conventions (Table 9).
The tables make it clear that Malaysia has a much
higher rate of ratification and participation in the
ILO conventions (7 out of 11) than the international
human rights instruments (2 out of 7). This mix of
commitments makes Malaysia the least engaged
in the relevant international legal instruments
across our four case studies in terms of formal
commitment. However, this level of commitment
should be viewed against the recent enhancement
of its domestic legislative framework.

Instrument ‘ Party

1926 Slavery Convention Not party
1953 Protocol to the Slavery Convention Not party
1956 Supplementary Slavery Convention 18 Nov 1957
1966 International Covenant on Civil and Political Rights Not party
1966 International Covenant on Economic, Social and Cultural Rights | Not party
2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons | 26 Feb 2009
1998 Rome Statute of the ICC Not party

Table 8. Malaysia’s commitment to international human rights instruments

Instrument ‘ Party

1930 Forced Labour Convention (No.29)

11 Nov 1957

1957 Abolition of Forced Labour Convention (No.105)

13 Oct 1958, Denounced on
10 Jan 1990; Not in force

1951 Equal Remuneration Convention (No.100) 09 Sep 1997
1958 Discrimination (Employment and Occupation) Convention (No.111) | Not ratified

1973 Minimum Age Convention (No.138) 09 Sep 1997
1999 Worst Forms of Child Labour Convention (No.182) 10 Nov 2000
2006 Promotional Framework for Occupational 07 Jun 2012

Safety and Health Convention (No.187)

1948 Freedom of Association and Protection of Not ratified

the Right to Organise Convention (No.87)

1949 Right to Organise and Collective Bargaining Convention (No.98) | 05 Jun 1961

1981 Occupational Safety and Health Convention (No.155) Not ratified

2014 Protocol to the 1930 Forced Labour Convention

21 March 2022

Table 9. Malaysia’s commitment to ILO conventions




4.4. Modern slavery risks

Malaysia has featured in reports over the years
concerning its human rights situation, which include
poor labour practices and instances of modern
slavery. The reports document practices such as:
arbitrary and extra-judicial killings, torture, arbitrary
arrest and detention; restrictions on freedom of
expression, freedom of movement, freedom of
association, the right to protest, and harassment of
human rights organisations; and human trafficking
and child labour.?® In the 2022 US State Department
Trafficking in Persons (TIP) report, Malaysia was

placed in Tier 3, alongside Myanmar, China, and North

Korea, meaning that it does not meet the minimum
standards for the elimination of trafficking and is not
making significant efforts on the anti-trafficking front.

The report pointed out that practices such as

the retention of workers’ passports by employers
continues, labour protections of domestic workers
are missing, migrant workers continue to have weak
protections in place, and those who are victims

of trafficking have limited freedom of movement
outside shelters.Z° For several consecutive years
from 2016-2019, the Responsible Business Alliance
(RBA) has classed forced labour as the number one
issue for Malaysian businesses.?®' Migrant workers also
remain particularly vulnerable to unethical recruitment
practices. Labour activists claim that recruitment fees
into Malaysia are exorbitant, with rogue recruiters
charging as much as a year’s pay for job placements.??

The highest risks of labour abuse and modern slavery
occur in electronics manufacturing, the palm oil
industry, and the rubber industry. These industries
hold immense importance in the global supply
chain, as Malaysia is a major exporter of electronics
(more specifically integrated circuits), palm oil, and
rubber apparel (particularly rubber gloves during
the Covid-19 pandemic).*® Additionally, the palm

oil and rubber apparel industries heavily rely on

the employment of migrant workers, who are more
exposed to unethical recruitment practices and
present more indicators of risk of modern slavery.2s

Malaysia is the second largest producer of palm
oil in the world after Indonesia, representing
31% of global supply in 2022%% and constituting
15% of total UK imports.=¢ As an ingredient in
many products, the use of palm oil is difficult to
avoid, since it is estimated to be found in almost
half of the packaged products in supermarkets
and is included in most cosmetic brands.z”

There have been numerous reports over the years
on labour abuses in Malaysia’s palm oil supply chain.
For example, in 2016 Amnesty International reported
that Nestlé, Unilever, Procter and Gamble, and
Colgate-Palmolive were just some of the big brands
that use palm oil from Malaysian producers and
suppliers involved in abusive labour practices.?®

The report identified debt bondage, human trafficking

for labour exploitation, harassment of victims by

authorities, and child labour, not uncommon in Sabah,

the second largest states producing palm oil. 2%

Palm oil producers in Malaysia rely heavily on migrant

workers, who make up 80% of the total workforce
in the industry. The foreign workforce provides
cheap labour to an industry where this kind of work
is perceived to be dirty, risky, and difficult, and
where there is little take up among locals. Owing to
difficulties recruiting a sufficient foreign workforce
during Covid-19, palm oil producers considered
using prison labour, which was heavily criticised on
the grounds that the focus should be on improving
labour conditions and not on ‘forcing’ inmates to
work in a sector experiencing labour shortages.?®

Despite the increasing concern over forced labour
in the palm oil industry, global market requirements,
and pressures exercised on companies to disclose
commitment to human rights, research casts

doubt over corporate accountability in this sector.
A recent article found that across a sample of 16
certified palm oil companies in Malaysia, there is

a failure to disclose human rights risks and there
are no approaches to mitigate these risks.?*

Some international responses have toughened. In
2020, the US halted imports from FGV Holdings
Berhad and Sime Darby Plantation Berhad, some of
the world’s largest crude palm oil producers, citing
in both cases the presence of 11 indicators of forced

labour, including debt bondage, withholding of wages,

intimidation, and physical and sexual violence.?*?

Over the last few years, Malaysia has shown signs
of willingness to rectify issues of forced labour.

For example, in 2022 the Human Rights Coalition
(HRC)—a global organisation that brings together
consumer goods retailers and manufacturers—
launched the People Positive Palm Project (P3) to
address the issue of forced labour in the palm oil
sector in Malaysia, which successfully engaged the
authorities. On 14th of March 2023, the HRC hosted
a due diligence workshop with palm oil suppliers,
government groups, and civil society organisations,

which was opened by YAB Dato’ Sri Haji Fadillah Yusof,

Deputy Prime Minister of Malaysia, and Minister of
Plantation and Commaodities. The project promises
to ‘make Malaysia an opportune environment to test
strong due diligence practices and set an example
for other countries and commodity sectors.’?3

The UK has taken a different approach as it has
been trying to access the Comprehensive and
Progressive Trans-Pacific Partnership (CPTPP),
whose membership was formalised on the 31st of
March 2023. As part of the accession process to
CPTPP, the UK agreed to reduce its import tariffs on
palm oil from Malaysia from 12% to zero. Critics of
this move raised environmental and climate change

concerns related to deforestation and the destruction
of animal habitats.?** However, none of the concerns
reported in the press related to workers’ rights and
forced labour. After the CPTPP was signed, Kemi
Badenoch, the trade secretary, stated that trade-
offs had to be made and that palm oil was ‘a great
product’ and ‘not some illegal substance.’?® These
comments prompted the Malaysian commodities
minister Fadillah Yusof to say, ‘She rightly dispelled
the myth of deforestation and the negative or
untrue campaigns regarding the commodity,’
especially the ‘unfair narrative’ by the EU.2%6

Malaysia is among the top 10 worldwide producers
of rubber and top 5 worldwide exporters of
rubber.?#” Malaysia came to the centre of public
attention, particularly during the Covid-19
pandemic, due to allegations of forced labour

in its medical gloves manufacturing sector. This
included the company Top Glove, the largest
manufacturer of rubber gloves in the world.

A report?® that draws on surveys conducted with
1,491 workers in Malaysia, and dozens of interviews
with migrant workers, government officials,
suppliers, and procurement managers in the UK,
and manufacturers in Malaysia found compelling
evidence of forced labour in the production of
medical gloves in Malaysia and supplied to the

UK’s National Health Service (NHS). The report
showcases the dependence of workers, many of
whom are foreign, on employers not only for their
wages but also their work permits, accommodation,
and food. More specifically, labour abuses identified
included high recruitment fees, poor quality and
crowded accommodation, and an unsavoury working
environment, retention of passports, restriction

of movement, and excessive working hours.?*

Five Malaysian glove manufacturers were banned

by US Customs over alleged forced labour. After

the ban was imposed on Top Glove, for example,
which lasted one year from 2020 to 2021, the
financial repercussions were immediate - shares in
the company fell by 48%.2°° Smart Glove, another
prominent Malaysian glove manufacturer, was also
banned for 17 months and the sanctions were lifted
once evidence was provided that workers’ conditions
improved, including establishing a free recruitment
policy, improving accommodation, and putting in
place an anonymous reporting mechanism.?' The US
also issued an import ban against this manufacturer
in October 2021 after it identified 10 ILO indicators
of forced labour.?2 Shortly after, in November 2021,
Canada also suspended contracts from Supermax
due to the same concerns over labour abuses.?5

In November 2021, the UK Government confirmed
that the Department of Health and Social care had

placed a July order with Supermax worth £7.9 million.
Amid the concerns raised at the international level, the

UK government promised to launch an investigation,

but according to the Independent Anti-Slavery
Commissioner at the time, Dame Sara Thornton,

the contract with Supermax was not terminated and
no safeguarding measures for workers were put in
place.?** Moreso, in December 2021, the government
awarded Supermax a new contract.?® This despite the
fact that the Independent Anti-Slavery Commissioner
wrote in November 2021 to 16 permanent secretaries:

...enclosing a list of recent WROs, and asking for
reassurance that their department was taking
adequate measures to stop goods subject to
international import bans from entering their supply
chains (...) | asked what steps they are taking to
work through concerns with suppliers. The WRO list
included palm oil, PPE, tomatoes, tech products,
textiles, and apparel. (...) All replied apart from the
Ministry of Defence. Most agreed that WROs were

a useful data source, even if issued under a different
legal framework. The Home Office and Cabinet Office
are now considering how WROs might be included in
further guidance to departments. However, wording
was varied on whether there were no contracts

with organisations listed in the letter. The use of the
phrase ‘direct contracts’ suggests that the analysis
was limited to tier one suppliers in many cases.?*®

Some changes did take place. For example,
amendments to the Health and Care Act 2022

now stipulate the need to eliminate the risks of
modern slavery from NHS procurement of goods
and services.?” The UK government has been taken
to court by The Citizens, a non-profit group, for its
decision to continue working with the manufacturer
for failing in its supply chain due diligence. The law
firm that prepared the case against the government
also represented workers at Malaysian glove
factories who claim that they have been held in
debt bondage, and experienced physical abuse

and forced labour.?*® The case was resolved with

a new obligation on the UK Government that no
orders for gloves will be placed with Supermax
under the disputed agreement decision and to
conduct a new procurement exercise for PPE
gloves with award criteria for the new framework
agreement to include updated requirements relating
to labour standards and modern slavery.?®

Electrical and electronics products in Malaysia
comprise the country’s largest manufacturing sector
and in 2021 accounted for 39.3% of the country’s
exports.?° Integrated circuits represent a significant
product within this sector - in 2021, they, were
Malaysia’s most exported product, making Malaysia
the 5th largest exporter of integrated circuits in the
world (exported value of £51.5 billion).261 These
statistics are reflected in a 2014 study claiming

that Malaysia was involved in the production or
supply chain of nearly every device available on the
market, ranging from tablets to microwaves.?¢?




A study conducted by Verite, an auditing and
consulting company, found in 2014 that nearly

a third of the 400 migrant workers sampled in
Malaysia were working against their will. The
study also found that 92% of foreign workers
paid excessive recruitment fees to obtain their
jobs.?* In 2019, another investigation conducted
by Danwatch, revealed further abuses experienced
by migrant workers producing components for
renowned electronics brands. Workers alleged
high recruitment fees, forced labour, working
under duress, confiscation of passports, and
unlawful deductions from their wages.?%*

In November 2022, Dyson—the British manufacturer
known for its vacuum cleaners—dropped one of its
Malaysian suppliers (ATA IMS Bhd) after the non-
satisfactory results of an independent audit that
came as a result of a whistle-blower.2¢* Workers
travelled from Nepal and Bangladesh to work in

a Malaysian electronic factory, where they claim
that they received below minimum wage, lived in
inadequate accommodation of up to 80 people per
room, had their freedom of movement restricted by
security guards, and their passports retained.?¢¢

The labour and human rights infringements in the
palm oil, rubber, and electronics industry in Malaysia
have triggered a series of reactions, including WROs
from the US and investors’ withdrawal from the
country, which raised concerns over its impact on the
economy. For investors, labour risks are becoming
increasingly important within the framework of

ESG. Gang Eng Peng, director at one of the largest
brokerages and asset managers in Malaysia, claims
that the labour problems experienced in Malaysia also
affected the country’s equity market because ‘there’s
a tendency for investors to sell first and investigate
later.’?” Anthony Dass, chief economist and head of
research at local lender AMMB Holdings Bhd. in Kuala
Lumpur, also sees a direct negative causal relationship
between forced labour and Malaysia’s economy,

i.e., it has an impact on foreign direct investment,
supply contracts, reduces demand for companies’
goods, and damages investment in human capital.?®®

Malaysian Human Resources Minister M. Saravanan
recognised that ‘forced labour issues had damaged
foreign investors’ confidence in the country as a
reputable supply hub’ and later that month launched a
National Action Plan on Forced Labour (NAPFL). The
plan is aimed at improving law enforcement but has
been criticised for its non-binding nature and for not
addressing structural issues, such as migrants being
tied through work permits to a specific employer.2°

4.5. Trade and investment
agreements

Malaysia has ratified multiple bilateral (Table 10)
and regional (Table 11) TAs within the Indo-Pacific
and further afield (e.g., Turkey).?® In addition to
these agreements, Malaysia has several other trade
agreements currently under negotiation, including:
the Malaysia-Iran Preferential Trade Agreement
(MIPTA), the Malaysia-European Free Trade Area
Economic Partnership Agreement (MEEPA), and the
Malaysia-EU Free Trade Agreement (MEUFTA).?"

The Malaysia-Australia FTA entered into force in

2013 and does not include provisions on labour or the
environment. In line with Australia’s domestic approval
process, the text of the FTA was reviewed by the Joint
Standing Committee on Treaties (JSCOT). The JSCOT
report identified the ‘(non) inclusion of environmental
and labour standards’ as a main issue. Ever since the
review of the 2010 ASEAN-Australia-New Zealand
Free Trade Agreement (AANZFTA), the JSCOT was
clear in its recommendations that: ‘the Australian
Government include consideration of environment
protection, protection of human rights and labour
standards in all future negotiation mandates for free

trade agreements.’?2Similarly, the Australian Fair
Trade and Investment Network (AFTINET) argued
that all trade agreements should contain a chapter on
labour rights. The Australian Council of Trade Unions
(ACTU) further stressed that the lack of a chapter

on labour risks weakens labour rights and asked

for a mechanism that monitors and enforces labour
rights, addresses breaches, and settles disputes.

In contrast to these views, Certified Practising
Accountants (CPA) Australia stated that ‘the attempt
to introduce labour and environment provisions into
Australia’s trade treaties is an entirely unwelcome
development,’ since there are already ‘sufficient
mechanisms to address these concerns in other
international forums.”?*The Department of Foreign
Affairs and Trade (DFAT) also rejected the view that

all FTAs should include a labour and environmental
chapter and argued that FTAs are negotiated on a case
by case basis. It further justified the FTA text by noting
that Malaysia ‘has not included labour provisions in
any of its other trade agreements’ and that ‘there

were concerns over “conflicting” commitments due

to Malaysia’s negotiations of joining the CPTPP.’?
Since the negotiation, both countries have ratified

the CPTPP, Australia in 2018 and Malaysia in 2022.

Free Trade Agreement ‘ Date of Entry into Force

1. Malaysia-Japan Economic Partnership Agreement (MJEPA) 13 July 2006
2. Malaysia-Pakistan Closer Economic Partnership Agreement (MPCEPA) 1 January 2008
3. Malaysia-New Zealand Free Trade Agreement (MNZFTA) 1 August 2010

4. Malaysia-India Comprehensive Economic 1 July 2011
Cooperation Agreement (MICECA)

5. Malaysia-Chile Free Trade Agreement (MCFTA)
6. Malaysia-Australia Free Trade Agreement (MAFTA)
7. Malaysia-Turkey Free Trade Agreement (MTFTA)

Table 10. Malaysia’s bilateral trade agreements

Free Trade Agreement ‘ Date of Entry into Force

1. ASEAN Free Trade Area (AFTA) 1993

2. ASEAN-China Free Trade Agreement (ACFTA) 1July 2003

3. ASEAN-Korea Free Trade Agreement (AKFTA) 1 July 2006

4. ASEAN-Japan Comprehensive Economic Partnership (AJCEP) 1 February 2009

5. ASEAN-Australia-New Zealand Free Trade Agreement (AANZFTA) 1 January 2010

6. ASEAN-India Free Trade Agreement (AIFTA) 1 January 2010

7. ASEAN-Hong Kong Free Trade Agreement (AHKFTA) 13 October 2019

8. Regional Comprehensive Economic Partnership (RCEP) 18 March 2022

29 November 2022

25 February 2012
1January 2013
1 August 2015

9. Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (CPTPP)

Table 11. Malaysia’s regional trade agreements




The Malaysia-Australia FTA originally included
side letters on labour and the environment, which
DFAT argues are legally binding.?” The side letter
on labour from Malaysia to Australia reads:

In the course of exploring the inclusion of appropriate
labour provisions in the Agreement, we have affirmed
our commitments as members of the International
Labour Organisation and under the Declaration on
Fundamental Principles and Rights at Work and its
Follow-up (1998). We have also affirmed our interest
in facilitating cooperation and consultation on labour
issues of mutual interest. Malaysia and Australia have
also recognised each Party’s responsibility to adopt,
administer and enforce its own labour laws, regulations
and practices and both are committed to ensuring
that such labour laws, regulations and practices are
not used for trade protectionist purposes or labour
standards weakened to gain a trade advantage.

The side letter also stipulated that ‘the inclusion of
labour provisions in the Agreement will be reviewed
no later than two years after the entry into force of
the Agreement, or at such other time as the Parties
agree.’?® The JSSCOT committee recommended a
24-month review after the treaty came into effect
to address labour and environmental impacts.

It remains unclear, however, if any of these took

place as initially scheduled. The first MAFTA Joint
Commission (FJC) only took place in June 2021,
despite Ministers requesting for the meeting to be
scheduled in 2019; Covid-19 arguably caused delays.?”
At this meeting, ‘The Co-Chairs reviewed the progress
of the MAFTA in-built agenda and agreed to begin
work pursuant to Article 21.7 (General Review) of

the Agreement.?”® The Parties agreed to analyse

the benefits of MAFTA and its implementation to
date. Before the next FJC, the Parties will develop
recommendations and a workplan for completing

a General Review. The Chairs agreed to hold the
second MAFTA FJC in 2022.2° It is not clear if this
second MAFTA JFC meeting has taken place.

Australia has run a call for submissions to understand
the impact of MAFTA on businesses and other groups
in the community since MAFTA came onto force, but
there is no reference to labour rights.?®® According

to the DFAT, the call aims ‘to understand the impacts
of MAFTA on businesses or other groups in the
community since the Agreement entered into force on
1 January 2013.” The call closed in September 2021, but
no report appears to have been published.?®' The DFAT
made a call for submissions from businesses and other
interested stakeholders on the Malaysia-Australia

Free Trade Agreement (MAFTA) to inform work on a
General Review under Article 21.7 of the Agreement,
stating that ‘we are keen to understand the impacts

of MAFTA on businesses or other groups in the
community since the Agreement entered into force

on 1January 2013."22 The call closed in Sept 2021,3
but no report appears to have been published yet.

Negotiations were launched in 2014 for a Free Trade
Agreement between Malaysia and the EFTA States
(Iceland, Liechtenstein, Norway, and Switzerland)
and since then have had several challenges. At the
seventh round of negotiations in June 2016, delegates
made their respective differences clear, with palm oil
at the core of the discussions. Switzerland opposed
the removal of tariffs on palm oil. ‘A petition signed
by 20,000 people, a coalition of development,
environmental, consumer protection and human rights
organisations, as well as farmers’ representatives
called for palm oil to be exempt from the free trade
agreement.’?®* At the 13th round of negotiation in

Oct 2022, one of the main hurdles remained ‘market
access negotiations for agricultural products between
Switzerland and Malaysia, including palm oil.’?®

The Malaysia-EU Free Trade Agreement (MEUFTA)
negotiations began in 2010. However, after two
years and seven rounds, negotiations were put on
hold. Malaysia claimed, ‘both sides had exhausted
their negotiating options.’?¢ In 2016-17, parties
assessed the possibility of resuming talks, but no
clear position has been issued. Several challenges in
these negotiations emerged over the years, casting
doubt over when and under what circumstances
talks might resume. Like the Malaysia-EFTA FTA,
palm oil is one of the issues that sits at the heart

of this stalled negotiation. In 2018, the European
Parliament banned palm oil for biofuels, due to
environmental concerns. A new 2023 EU law further
restricts palm oil sale, as well as other commodities
such as rubber and cocoa, unless evidence is
provided that the production of these commodities
has not contributed to deforestation.?” This
heightened tensions with Malaysian and Indonesian
producers of palm oil, who have threatened to

stop their exports of palm oil to the EU.2%8

Progress within MEUFTA has thus been slow.
However, business groups in Malaysia continue

to lobby for the resumption of the FTA, where
EUROCHAM Malaysia and the Federation

of Malaysian Manufacturers have signed a
Memorandum of Understanding (MOU) to form

a joint Task Force to complete the MEUFTA.%°
Whether environmental concerns, rather than labour
concerns, will continue to dominate the discussions
within the palm oil industry remains to be seen.

In December 2022, the EU and Malaysia signed a
Partnership and Cooperation Agreement (EU-MY
PCA), which may help restart the MEUFTA.?%°

The 2009 Malaysia-New Zealand FTA is one

of the few trade agreements that includes side
agreements on labour and the environment, which
‘recogni[se] the desire to enhance communication
and cooperation on labour and environment through
bilateral cooperative agreements between them.’

A separate Agreement on Labour Cooperation was
signed, which makes reference to decent work
objectives as stipulated by the ILO, improving
working conditions and the quality of life of workers,
participating in forums to discuss labour issues,
ensuring each party’s labour laws are aligned with
their respective international labour commitments,
and that their laws and practices will not be used
for trade protectionist purposes or to weaken

labour laws in order to gain trade or investment
advantage. The FTA also stipulates that disputes
should be settled through consultation among
parties through established national contact points
and not by a third party or international tribunal.?"

The Malaysia-Chile FTA and Malaysia-Turkey FTA

do not contain labour provisions. It is worth noting
also that Malaysia’s trade relations with New Zealand
have been much stronger than those with Chile.?*?
The 2015 Malaysia-Turkey FTA is one of Malaysia’s
most recent FTAs and does include an article (9.10) on
‘cooperation in environment’ that makes reference to
climate change, air quality, waste management and
others, and establishes contact points ‘for the better
implementation’ of the article.?®®> The palm oil industry
is estimated to benefit the most from this FTA—‘Duty
elimination would make Malaysia dominate refined
palm oil exports to Turkey, and export revenues of
crude palm oil and processed palm oil from Malaysia
would grow by about 10.0% and 56.0% respectively.’?**

The Trans-Pacific Partnership (TPP) brought together
twelve Pacific Rim countries and is the flagship of
President Barack Obama’s strategic pivot to Asia.
However, with the subsequent US withdrawal in 2017,
the remaining countries formed the Comprehensive
and Progressive Agreement for the Trans-Pacific
Partnership (CPTPP). Participating countries—
Australia, Brunei Darussalam, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand, Peru, Singapore, and
Vietnam—signed on March 2018. Malaysia joined the

CPTPP in October 2022 with the expectation that it
would ‘expand Malaysia’s access to new markets such
as Canada, Mexico, and Peru, which had not been
previously by other existing free trade agreements.’?%®

The CPTPP has a clear and comprehensive chapter on
labour, which protects workers’ rights by encouraging
all parties to promote awareness of labour rights,

to collaborate, and to ensure that parties abide by
their commitments. The chapter reaffirms all parties’
obligations as enshrined in the ILO’s 1998 Declaration
on Fundamental Principles and Rights at Work,
including freedom of association, abolition of forced
labour and child labour, collective bargaining, and
elimination of discrimination in employment.?*® The
CPTPP also prevents countries from weakening their
domestic labour laws or their enforcement to attract
trade and investment. It also includes mechanisms to
enforce labour provisions and monitor compliance.

Representatives from each country in the

CPTPP formed a Labour Council. The Council’s
responsibilities include establishing priorities for
cooperation and capacity building, developing a
work programme, facilitating public participation in
the implementation of the Chapter, and reviewing
the Chapter’s overall implementation to ensure it is
operating effectively.?” The CPTPP also established
contact points based within the labour ministry with
the view to assist and report to the Labour Council
and facilitate cooperation between different parties.

Parties to the CPTPP established a dispute
settlement mechanism in case of non-compliance,
where parties are encouraged to resolve issues

first through cooperation and consultation, and
then through access to the same CPTPP dispute
settlement procedure that applies to other Chapters
in the Agreement.?®® The mechanism provides

the ability for parties to impose trade sanctions

or request monetary compensation if a party is
found to have violated its labour obligations.?*®

Vietnam and Malaysia signed a side letter on labour,
which was agreed by all CPTPP parties, stipulating
that if Malaysia seeks recourse to dispute settlement
with respect to any measure that is inconsistent with
the labour obligations, Malaysia shall refrain from
seeking to suspend benefits stipulated in Article
28.20 of Chapter 28 for a period of three years after
the date of entry into force of this agreement for
Vietnam. A review was agreed to take place after
the 5th and before the 7th anniversary of the date of
entry into force of the agreement for Vietnam.3°°




The Malaysian government is keen to continue to
maintain its status as a top destination for investment.
The manufacturing sector continues to attract

most FDI into Malaysia. Since 2016 China remains
Malaysia’s largest foreign investor in this sector, in
addition to being Malaysia’s largest trading partner
since 2009.%°' With plans to develop numerous free
trade zones, Malaysia is expected to become an
increasingly important regional hub, and according
to the World Bank, Malaysia may transition from a
middle-income to a high-income country by 2030.3°2

Malaysia has made significant progress in recognising
its social problems, including allegations of labour
abuses and the presence of forced labour. In 2014,
the Securities Commission Malaysia (SC) introduced
the Sustainable and Responsible Investment (SRI)
framework, that included a Sukuk aspect, which
means that principles of Shariah are integrated
within SRI. The 2016 ‘Sustainable and Responsible
Investment Roadmap for the Malaysian Capital
Market (SRI Roadmap)’ aimed at bolstering
Malaysia’s position as a regional SRI hub.

In 2021, the Institutional Investors Council Malaysia
(IIC) and Capital Markets Malaysia (CMM) established
the Sustainable Investment Platform (SIP) with

the aim of supporting institutional investors and

the fund management industry in deepening
sustainable responsible investment (SRI).3°3 In 2022,
the Securities Commission published ‘Principles-
based sustainable and responsible investment
taxonomy for the Malaysian capital market.”°* SRl is
clearly defined as economic investments that are in
alignment with environmental, social, and sustainable
components. The social component consists of:

B ‘Enhanced conduct towards workers’ (including
the need to eliminate discrimination in
employment, provide a safe and healthy work
environment, eliminate forced labour and
child labour, ensure freedom of association
and collective bargaining, prevent corruption,
protect employees’ mental health, and provide
professional development opportunities);

B ‘Enhanced conduct towards
consumers and end-users’;

B ‘Enhanced conduct towards affected communities
and wider society’ (including the need to build
responsible supply chains, among others through
social audits as part of the procurement practice,
integrating screening for social and governance
factors when making investment decisions,
providing or improving access to products and
services that meet basic human needs and
economic infrastructure, and regularly engaging
stakeholders in decision making processes).3%°

The Securities Commission clearly states that
SRI should comply with national legislative
requirements relating to social and environmental

aspects. Companies are also encouraged to align
business strategies and practices with international
laws and globally accepted social principles and
standards such as the UN Global Compact, UN
Guiding Principles on Business and Human Rights,
the ILO’s Declaration on Fundamental Principles
and Rights at Work, and the Organisation for
Economic Cooperation and Development (OECD)
Guidelines for Multinational Enterprises.

In the ‘Principle based Rl Taxonomy for the Malaysian
capital market’, the Securities Commission provides
explicit supplementary information with guiding
questions for businesses and case studies. For
example, Appendix Il includes ‘Guiding questions
to assess remedial efforts to mitigate harm’, which
is split between general questions that deal with
remedial efforts to mitigate harm, monitoring of
the remedial efforts, effectiveness, credibility of
the implementation, independent third parties’
verifications, and specific questions that solely
discuss environmental objectives, and address
social objectives. Appendix Il provides thorough
recommendations for the social component

for different sectors. Appendix V offers a case
study on ‘investment in an oil palm plantation
company’, which addresses both the environmental
and social component, including allegations of
forced labour, and offers recommendations.3°¢

Bursa Malaysia, the country’s stock exchange,
provides an introduction to responsible investment
on its webpage and encourages the implementation
of ESG principles when making investments. The
Khazanah Nasional Berhad, the sovereign wealth
fund of the Government of Malaysia, is committed
to the UN Principles of Responsible Investment
(PRI). Bursa Malaysia Securities Berhad requires
reporting on sustainability by listed companies.307
In October 2022, the ‘New Investment Policy
Based on National Investment Aspirations’ (NIA)
was launched with an overarching ESG theme
intended to improve Malaysia’s investment
environment in line with global trends.3%®

Alongside this more recent changing investment
environment in Malaysia, which increasingly includes
references labour protections, Malaysia has signed
over 66 bilateral investment treaties, of which 54 are
in force,®%° and 26 Treaties with Investment Provisions
(TIPs) of which 23 are in force.®° The TIPs include
obligations commonly found in BITs, or treaties with
limited investment related provisions.*" Most of the BITs
were signed in the 1980s and 1990s and thus do not
contain references to labour provisions. For example,
there are no references to forced labour and no labour
provisions in Malaysia’s BITs with Bangladesh (1994),
China (1988), South Korea (1988), Vietnam (1993), and
Taiwan (1993). Malaysia has not signed a BIT with
Australia or New Zealand, while the 1988 Malaysia-UK
BIT,3"2 does not include references to labour provisions.

Chapter 9 of the CPTPP is dedicated to investment,
while Article 19.4 reads: ‘The Parties recognise that

it is inappropriate to encourage trade or investment
by weakening or reducing the protections afforded in
each Party’s labour laws’. Foreign investors in Malaysia
can bring an Investor-State Dispute Settlement (ISDS)
against the Government under the CPTPP; however,
ISDS will not apply for a 3-year period after entry into
force for government procurement projects below
specified thresholds for contracts. ISDS mechanisms
are not specific to this regional agreement alone

but are incorporated in Malaysia’s other BITs.

The ISDS under the CPTPP is intended to ensure
ethical and responsible decision making in tribunals,
which includes the requirement for investors to

first enter consultations and negotiations to resolve
the claim, and transparency requirements for

public hearings which accept public and expert
submissions.** Under the ISDS regime, states should
‘ensure that investment activity in its territory is
undertaken in a manner sensitive to environmental,
health or other regulatory objectives’ (Article 9.16)
and should encourage companies active in their
territories ‘to voluntarily incorporate into their internal
policies those internationally recognised standards,
guidelines and principles of corporate social
responsibility’ that the state endorses (Article 9.17).3*

Several side letters relevant to ISDS have been
signed under the CPTPP between New Zealand

and five other signatories to the CPTPP (Brunei,
Malaysia, Peru, Vietnam, and Australia) to exclude
the ISDS mechanism entirely or only permit it to be
accessed if the relevant state agrees.* In the case

of Malaysia and New Zealand, ‘no investor of New
Zealand shall have recourse to dispute settlement
against the Government of Malaysia under Chapter
9, Section B (Investor State Dispute Settlement) of
the Agreement’, any dispute between the two parties
‘should be resolved amicably through consultation
and negotiation between the investor and the
Government of Malaysia. This may include the use
of non-binding third party procedures, such as good
offices, conciliation, and mediation’ If the dispute is
not resolved within six months ‘it may be submitted to
arbitration in accordance with Chapter 9 section B’ if
the government of Malaysia consents to it. The same
applies to Malaysian investments in New Zealand.®*®

4.6. Summary and implications

Malaysia is a complex case of an emerging trade and
investment hub in the Indo-Pacific that has the lowest
participation rate of the four cases in international
human rights instruments and ILO conventions,
relatively high prevalence of modern slavery and
forced labour in key export industries, gaps in
protections for labour rights in trade agreements,

and recent progress on social sustainability in its
investment environment, which has not yet manifested
in its portfolio of BITs. The National Action Plan for
Forced Labour and the Securities Commission work
on the Sustainable and Responsible Investment

(SRI) framework are positive steps for Malaysia.

Malaysia is a key trade and investment partner

for the UK, and the recent CPTPP provides the

best opportunity for the UK to influence the
government in terms of attention to modern slavery
and forced labour, since it has a dedicated chapter
on labour rights. The gaps in formal international
human rights and ILO commitments remain
problematic but are being partially filled through
iterative trade and investment negotiations.

The contestation over rubber products and the US
imposition of WROs, which led to tangible changes
in company behaviour, provides a single example

of how trade sanctions can be used to address
modern slavery and forced labour in supply chains.
Palm oil has a long history of being a problematic
industry for modern slavery and forced labour,
including for migrant labourers, with significant
contestation from countries seeking deeper trade
relations with Malaysia. These concerns over labour
conditions in the production of palm oil are in
tension with its large global demand and widespread
use across a range of consumer products.

As UK-Malaysian relations are getting stronger, the
UK has the opportunity to make clear its stance on
human rights and labour rights and ensure any future
FTAs or updated BITs incorporate provisions that
protect people’s rights and decent work as defined
within UK law and international conventions.




5. Thailand

5.1. Country context

Thailand is a military-dominated constitutional monarchy with a bi-cameral
parliamentary government, which has emerged from a long period of
military rule dating back to 1947. Its most recent miliary coup took place

in 2014, while in the May 2023 elections the Move Forward and Pheu Tahi
opposition parties secured the largest numbers of votes with a significant
capture of parliamentary seats.®” In August 2023, Srettha Thavisin from the
Pheu Thai party became the country’s 30th prime minister after garnering
482 votes out of 747 across both houses of parliament,*® a result partially
achieved through forming an alliance with military proxy parties.**

Thailand is an upper-middle income country,3%°
and trades with the UK on WTO terms. The total
trade in goods and services (exports and imports)
between the UK and Thailand was £6.0 billion in
the four quarters to the end of Q4 2022, an increase
of 29.1% from the four quarters to the end of Q4
2021.3%' Thailand was the UK’s 43rd largest trading
partner in the four quarters to the end of Q4 2022,
comprising 0.4% of total UK trade.®?? In 2021, the
outward stock of FDI from the UK to Thailand

was £2.1 billion accounting for 0.1% of total UK
outward FDI stock, while inward stock of FDI from
Thailand to the UK was £426 million.* This makes
the UK Thailand’s 12th largest FDI partner.32*

The majority of Thailand’s exports (71%) are
manufactured goods, 18% are agricultural goods,
4.5% are fuel and mining products, and 6.4% are
‘other.”*14.9% of exports are destined for the US,
12.9% for China, 9.9% for Japan, 7.7% for the EU, 4.9%
for Hong Kong, and 49.8% for other destinations.3%¢
Non-agricultural products include automatic data
processing machines, gold, motor cars, electronic
circuits, and vehicle parts.3* Agricultural products
include rice, other fresh fruit, prepared or preserved
meat preparations of a kind used in animal feeding,
and cane or beet sugar.*® Seafood caught for human
consumption is predominantly sold to the domestic
market, and enters supply chains by trash fish
ground to fishmeal and fed to shrimp or pets.3?°

Decent work deficits, especially modern slavery, are
found to an extent in all Thailand’s export industries.
Many export industries hire migrant workers, who are
more vulnerable to labour exploitation. The fishing
industry is one of the most noted for modern slavery.3°
Thailand has a high prevalence index rank of 23/167
and a government response rating of ‘B’ on Walk
Free’s 2023 Global Slavery Index, which estimates

the proportion of people living in modern slavery as
5.7/1000 and vulnerability to modern slavery is ranked
at 46/100.5' Corruption is a barrier to tackling modern
slavery. Thailand scores 35/100 (‘0’ being ‘highly
corrupt’) with a rank of 110/180 on Transparency
International’s ‘Corruption Perception Index,3*2

which presents significant challenges for designing
and implementing effective trade and investment
policies that draw workers out of modern slavery. The
country’s labour rights context is further illustrated

by the International Trade Union Confederation
(ITUC) ranking of ‘5’ — ‘no guarantee of rights,’*
owing to legal restrictions on trade union rights.




5.2. National legislative framework

Thailand has several laws that protect against
modern slavery risks. The 2017 Constitution expressly
protects against forced labour, except by provision

of law enacted for the purpose of averting public
calamity, or when a state of emergency or martial
law is declared, or during times of war or armed
conflict.33* It also protects the right to unite and form
an association, cooperative, union, organisation,
community, or any other group.® Thailand’s Penal
Code punishes the ‘detaining, confining or deprivation
of liberty of another,” with more severe punishment

if death or grievous bodily harm is caused, and the
detention or confinement of someone and making
someone do an act.>* Bringing into, or sending

out of, Thailand, or ‘removing, buying, selling,
disposing, accepting or restraining any person’ so as
to enslave them is punishable by imprisonment of
seven years and a fine, more severe if the crimes are
committed to a child (under 15), crimes cause bodily
or mental harm, grievous bodily harm or death.>"

It is a crime to take or send a person out of Thailand by
‘using fraudulent or deceitful means, threats, violence,
unjust influence or any other means of compulsion.’33®
The Anti-Trafficking in Persons Act 2008 criminalises
trafficking and forced labour, prohibiting acts

such as buying and selling ‘for the purpose of
exploitation.’®*® The Prevention and Suppression of
Human Trafficking Act 2015 adds ‘practices similar

to slavery,’ revises the definition of forced labour

to include seizure of identification documents

and debt bondage, and increases protection for

those individuals under the age of fifteen.3

Thailand has ratified the ILO’s Work in Fishing
Convention No.188, the first Asian country to do
so. This ensures fishers have ‘decent conditions
of work’ with respect to minimum requirements
for work, service conditions, accommodation
and food, occupational safety and health,
medical care, and social security. In ratifying this,
Thailand encountered employer pushback.*

The Labour Protection Act sets out that all workers,
regardless of nationality and legal status, are
guaranteed equal conditions and protections with
regards to minimum wage, working hours, rest
periods, paid leave, discrimination, and workplace
harassment.**2 A Royal Ordinance on managing
migrant workers establishes a framework to govern
aspects of labour migration and rights, including
protection from abusive practices, flexibility to change
employer, a requirement to provide a written contract,
and a right to retain a copy of a written contract

and other personal documents.*** The legislative
framework requires improvement to provide decent
work and tackle modern slavery, especially in the
ratification of remaining fundamental conventions.

Implementation of the existing framework
has been weak, with an insufficient number
of inspectors and inadequate training.3**

Sustainable development is a cross-cutting theme
in Thailand’s 20-year National Strategy 2017-2036,
where it seeks to balance progress across ‘economic,
environmental and social dimensions’ by tackling
the environment, human rights, and labour rights.34
Although modern slavery in the fishing industry is
of concern, in the Marine Fisheries Management
Plan of Thailand, there is no mention of decent
work and sustainable development is only cited

in the context of the environment.**¢ The only
reference to forced labour is the ratification of the
Forced Labour Convention.** In Thailand’s Twenty-
Year National Strategic Framework, among other
goals are those on ‘competitiveness enhancement,’
‘development and empowerment of human capital,’
and ‘broadening opportunity and equality in
society,” but there is no inclusion of decent work or
modern slavery.**® In Thailand’s Twelfth Economic
and Social Development Plan (2017-2021), there is

a five-year labour master plan, excluding modern
slavery in its six strategies and instead focusing on
competitiveness, job security, and quality of life.34°

Thailand’s policies are bolstered by the ILO and
focus on decent work and labour violations. The
ILO’s Decent Work Country Programme (DWCP)
designed with Thailand has three country priorities:
(1) promoting an enabling environment for the
growth of decent work and productive employment;
(2) strengthening labour protection, especially
vulnerable workers; and (3) strengthening labour
market governance in accordance with international
labour standards.®* The desired outcomes are:

(1) vulnerable workers being better protected by
strengthened institutional frameworks, policies and
strategic compliance tools; and (2) unacceptable
forms of work—especially child labour, forced
labour, and human trafficking—being reduced as

a result of effective implementation of policies

and programmes.®' Attention is paid to informal
workers and migrant workers, including the
objective of strengthening the legal and institutional
frameworks to protect migrant workers’ rights.3%2

Thailand’s relationship with the EU commits it to
‘multilateralism, a rules-based international order,
sustainable development, and the UN’s 2030
agenda.”% In its “Twelfth National Economic and
Social Development Plan’ (2017-2021), the Thai Office
of the National Economic and Social Development
Board sets out the goal to develop ‘significant
opportunities’ in trade and investment, including
enhancing international cooperation.*** It embeds
‘economic, social and environmental objectives,’
including in the SDGs, targeting enhancing
opportunities for decent jobs,3%*® but otherwise does
not mention modern slavery or forced labour.

5.3. International commitments

Thailand is party to several international human
rights instruments (Table 12) relevant to modern
slavery and several ILO conventions (Table 13).
The tables show that Thailand is only party to
three of the seven relevant international human
rights instruments (most notably the slavery
instruments have not been ratified) and has only
ratified eight of the eleven ILO conventions.

Instrument | Party

1926 Slavery Convention Not party

1953 Protocol to the Slavery Convention Not party

1956 Supplementary Slavery Convention Not party

1966 International Covenant on Civil and Political Rights 29 October 1996
1966 International Covenant on Economic, Social and Cultural Rights 5 September 1999
2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons 17 October 2013
1998 Rome Statute of the ICC Not party

Table 12. Thailand’s international human rights commitments

Instrument | Party

1930 Forced Labour Convention (No.29)

In Force, 26 February 1969

1957 Abolition of Forced Labour Convention (No.105)

In Force, 02 December 1969

1951 Equal Remuneration Convention (No.100)

In Force, 08 February 1999

1958 Discrimination (Employment and Occupation) Convention (No.111)

In Force, 13 June 2017

1973 Minimum Age Convention (No.138)

In Force, 11 May 2004

1999 Worst Forms of Child Labour Convention (No.182)

In Force, 16 February 2001

2006 Promotional Framework for Occupational
Safety and Health Convention (No.187)

In Force, 23 March 2016

1948 Freedom of Association and Protection of Not ratified
the Right to Organise Convention (No.87)

1949 Right to Organise and Collective Bargaining Convention (N0.98) Not ratified
1981 Occupational Safety and Health Convention (No.155) Not ratified
2014 Protocol to the 1930 Forced Labour Convention 4 June 2018

Table 13. Thailand’s commitment to ILO conventions




5.4. Modern slavery risks

Modern slavery and labour exploitation are present
across Thailand’s export industries, with a higher
prevalence in some industries than others. Industry
areas at risk of modern slavery include: textiles,
garments and footwear; manufacturing; agriculture;
construction; mining; electronics; food processing;
and service work.%%¢ Barriers to decent work in

these industries comprise their presence in the
informal economy, job insecurity, low earnings,

higher occupational safety and health risks, low
training opportunities and poor access to freedom of
association and collective bargaining rights.>” There
are ten Special Economic Zones in Thailand associated
with a lack of regulation by labour law or inspection.3%®

Walk Free set out specific risk factors that make
modern slavery in Thailand more likely.**® These
factors include: (1) the high number of low-skilled
and low-wage workers; (2) the labour migration
process and vulnerability of migrant workers in
connection to language and visa issues; (3) the
tendency for women and girls to be in temporary,
informal, or precarious work; (4) the use of child
forced labour in the garment, agriculture, shrimp, and
seafood processing industries; and (5) discrimination
against minority groups. Walk Free also assesses
specific industry and product risks depending on
industry practices, raw materials, manufacturing,
production, or use of products and services.¢°

The Thai Government outlines prosecution,
protection, and prevention as key principles in its
2021 report on anti-trafficking.>®' Thailand has the
largest number of migrant workers in ASEAN.3%2 The
government reported that there were 182 human
trafficking cases in 2021, with the rescue of 354
victims of trafficking.>®® Thailand ranks as a Tier

2 country in the US State Department Trafficking

in Persons (TIP) report, which notes a decrease in
trafficking prosecutions and convictions, despite
persistent levels of forced labour prevalence.’%*
According to this report, the Government identified
414 trafficking victims in 2021, 231 in 2020, and

868 in 2019.3% Export industries are heavily reliant
on documented and undocumented migrants.36¢
An ILO study in 2020 shows that migrant workers
entered from Cambodia, the Lao People’s
Democratic Republic, and Myanmar, with 36%
through official channels, 30% through irregular
channels, and 34% as fully irregular migrants.®”

A 2017 study of the fishing industry found 37.9% were
trafficked, and 49.2% ‘possibly trafficked.”*®® The
fishing industry is heavily reliant on migrant workers,
particularly from Cambodia or Myanmar, owing

to dangerous work conditions.®*¢° As knowledge of
exploitation in the fishing industry spreads, brokers
are increasingly hiring children and the disabled, lying
about wages, and drugging and kidnapping migrants.3™

In other industries such as electronics, migrants are
lured by a promise of a good salary but pay excessive
recruitment fees, face poor living conditions, and have
their passports removed.*” Trafficking can be coupled
with debt bondage as victims are charged for food,
shelter, travel, and registration costs.*? A 2017 study
found that 76% of fishermen were in debt bondage
and 52.1% expressed confusion over their debts.>™

Language barriers, lack of resources, and ignorance
keep migrant workers unaware of their rights.*™
Even when interviewed by officials, inconsistent
and ineffective practices in inspections mean

that victims are unidentified.*”® Officials can lack
understanding of the indicators of trafficking, and

it is noted that Thai authorities have not identified
trafficking victims during inspections,*® where
identification is often undermined by corruption
and officials ‘directly complicit in trafficking.””

Forced labour is evident across Thai export industries.
In the US TIP report, about 177,000 children, mainly
boys, are involved in child labour and at risk of
facing conditions akin to forced labour.5’® Difficulties
accessing justice stem from unequal power between
migrants and employers and if victims are rescued
the chance of rehabilitation is poor.3® There can

be involuntariness, coercion that includes low
wages, abusive overtime, mobility restrictions,
degrading living conditions, debt bondage, and
withholding of documents in export industries.38°

An unknown proportion of vessels are unregistered
in the fishing industry,®*' and the risk of modern
slavery and forced labour is further increased as
decreasing fish stock means vessels use more fuel to
travel further in order to find available fish stocks.®®2
Longer distances for fishing increases costs for
vessel owners and isolates workers who can be

at sea for months or years.*®3*These problems are
accentuated by trans-shipments, where victims can
be moved or sold between vessels.*®*In a 2020 study
on fishers and seafood processing, 27% of workers
were reported as experiencing a form of involuntary
work.3®® Workers also report restrictions on freedom
of movement through surveillance and control,
which continues when workers are onshore.3%

Thailand does not have a strong record on
unionisation, with a 2019 trade union density rate
of 3.3% (ILOSTAT).®” Trade unions are restricted
to Thai nationals, which is a violation of Thailand’s
commitments under the 1966 International
Covenant on Civil and Political Rights (ICCPR) and
the 1966 International Covenant on Economic,
Social and Cultural Rights (ICESCR).3 Migrant
workers have no right to form or lead a union
under current labour laws, but migrant workers
can organise into unions led by Thai nationals

or form non-unionised groups.*° The former is
less likely due to language barriers, perceived
differences in interests, and discrimination.3*°

Thailand circumvents issues around unionisation
with ‘employee committees’ and ‘welfare committees,
which can be used as substitutes, but are controlled
by management and not independent from
employers.**' Worker voice is vital to enabling
decent work. Where there are strong trade

unions, there are lower levels of modern slavery.3?
Trade unions that do exist in Thailand face anti-
union discrimination. Practices include lockouts,
dismissals, unfavourable work assignments, and
reductions in work hours of union members.3%

’

5.5. Trade and investment
agreements

As a middle-income country, Thailand cannot be a
beneficiary of the Generalised Scheme of Preferences
(GSP). As the UK looks towards a UK-Thailand FTA, it
will have less leverage for labour rights improvements
than the EU since it is a smaller trade body and

has yet to position itself strongly on the normative
agenda, while Thailand is a key member of ASEAN.

The EU’s threatened trade ban against the Thai fishing
industry demonstrates the possible ramifications

of a conditionality approach to trade. Global news
outlets reported labour rights abuses prevalent in
the fishing industry in 2014, leading to trade partner
action. The Guardian reported fishermen working
’20-hour days’ as slaves with ‘regular beatings,’ being
bought and sold.3**It also discovered that Rohingya
migrants were trafficked through ‘deadly jungle
camps’ and sold to Thai fishing vessels as slaves.3*®
This led to the US downgrading Thailand to Tier 3

in its TIP report, recognising modern slavery in the
industry and concluding that Thailand had not done
enough to stop problems of human trafficking.3°¢

The European Commission issued a ‘yellow card’
warning to Thailand,**” under the EU’s Regulation

to End lllegal, Unreported and Unregulated (IUU)
Fishing, which demands a certificate showing the
legal origins of the seafood.**® The Regulation does
not address labour rights, though they are intertwined
within IUU fishing. The yellow card is reported to
have led to a 21% drop in Thai fishing export revenues
the following year.>*® A ‘red card’ trade ban could
have caused a loss of over US $600 million a year

in seafood exports.*®® This would have been issued

if progress had been insufficient and Thailand was
not cooperating.* Issuing a red card would be
considered a ‘failure’ in the EU’s use of power.*°2

The yellow card warning from the EU triggered

a series of legal and policy reforms to address

illegal fishing.**®* Fishing control, monitoring, and
management was changed to increase transparency
and accountability of fishing and promote sustainable
fishing.*** For example, the Royal Ordinance

on Fisheries B.E.2558 (2015) aims to ‘prevent all

forms of forced labour in the fisheries sector.’

Further positive outcomes include fishing vessel
registration, strengthening of port controls, and
improvements to working conditions.*°> Awareness
has also been raised concerning exploitation, amongst
prospective and current migrant workers.*%

Human Rights Watch (HRW) argues that the Thai
Government has not taken sufficient steps to end
forced labour and other abuses.**” Problems have been
encountered collecting data, inspecting boats, and
identifying modern slavery victims.*°® Port-in and port-
out inspections designed to identify modern slavery
victims have been criticised for being ‘little more than
cursory.®® Other changes such as pink cards and
temporary registrations for migrant workers, have tied
fishers to specific locations and employers,*° which
could also be arranged by third parties acting on
behalf of migrant workers.*" There is a perception that
only undocumented migrants can be modern slavery
victims, so holding a pink card could be a detriment
to the victim.*” Changes have also increased the price
of raw materials, leading to closure of businesses.*®

The fishing industry created the Seafood Sustainable
Supply Chain Task Force (SSCTF) to enable
companies to discuss forced labour.#"* It brought
together competing buyers and exporters to discuss
strategies on fisheries management and forced
labour and enabled a shared code of conduct.**® The
SSCTF has been criticised as creating slower reform
than a similar initiative, the Bangladesh Accord,
formed after the Rana Plaza factory collapse to
address labour rights violations in the ready-made
garment (RMG) industry.* Significant differences
exist between the two, namely the involvement in
the Accord of garment brands, retailers, importers,
global unions, Bangladeshi unions and NGOs as
opposed to sole industry stakeholders in the SSCTF.A"

The creation of a joint ILO-EU supported programme
in the ‘Ship to Shore Rights Thailand’ is a positive
development, which facilitated the Seafood Good
Labour Practices Guidelines.*® The programme aims
to: (1) strengthen the legal, policy, and regulatory
framework; (2) improve the labour inspectorate’s
ability to move against forced labour and other rights
abuses; (3) improve compliance with ILO core labour
standards and establish a complaints mechanism;
and (4) increase access to support services for
workers, especially victims of labour abuse.*”® The
project has been directly linked to damage to the
industry’s reputation, falling market share of the
shrimp exports, and the threat of trade barriers.*?°
Programmes like this, funded by the EU in parallel

to trade arrangements aiming to improve labour
rights, do have the potential to create change.




These various changes in Thailand led to pushback,
where industry representatives considered that

the reforms caused significant economic impact.**'
Owing to a lack of proper industry engagement,

the sentiment was that the ‘Thai government was
acquiescing too quickly to EU demands without
having dialogue with the local industry.*? Where
dialogue and stakeholder meetings have taken place
between the EU, the Thai Government, and the fishing
industry,* there is a lack sufficient participation and
engagement, which has led to distrust of the EU, who
are seen as the central cause of increased regulations,
costs, and inefficiencies.*** The resentment led

to the distribution of anti-EU stickers and t-shirts

by fishing associations and there was a hope that
Thailand would have a red card so as to explore other
trading partners like China.** Fishermen reported
that the reforms coupled with ‘decades of overfishing
and ecological destruction’ led to increased human
trafficking,*?® where one estimate suggested that
60,000 people (20% of fishermen) lost their jobs.*?

The EU Commission lifted its yellow card in
2019, stating that a process of cooperation,
dialogue, and change had taken place, which
included addressing human rights abuses

and forced labour.*?® It recognised efforts to
tackle human trafficking and improve labour
conditions, and committed to cooperating to
promote decent work and tackle continued
illegal, unreported, and unregulated fishing.*?

Outside the EU, ASEAN has a human rights framework
and has taken steps towards creating a ‘regional
human rights system™3°in which its Community
Vision 2025 placed the 2030 Agenda for sustainable
development as a key value.*' ASEAN’s Human Rights
Declaration states that ‘all persons are born free and
equal in dignity and rights, 2 and no person shall

be held in ‘servitude or slavery,” ‘human smuggling

or trafficking in persons.”33 Everyone has the right

to ‘enjoy just, decent and favourable conditions of
work.”3* The primary responsibility for protecting

and promoting human rights is on ASEAN Member
States,** supported by the ASEAN Intergovernmental
Commission on Human Rights.**®* The human rights
framework has thus far been criticised as ineffective
for real change in Thailand.**” Reports suggest that the
military uses ASEAN as insulation, and in turn ASEAN
has not used any of its human rights framework
against Thailand, instead promoting and protecting
human rights and fundamental freedoms where ‘they
do not run counter to the history, politics, religions,
or economic context of the member state.”s®

Modern slavery provisions, inclusion of labour
rights, or emphasis on responsible business are
scarce in Thailand’s Indo-Pacific trade agreements.
One agreement of note is the 2009 ASEAN and
Australia/New Zealand Agreement (AANZFTA),**°
in which Thailand is a party. There is no mention
of sustainable development, decent work, labour
rights, or modern slavery. However, the parties plan
to upgrade the agreement in 2023, part of which
will involve adding a new chapter on sustainable
development.**° The upgrade introduces new
inclusive and progressive provisions, including a
framework for cooperation on labour standards.

It signifies the importance trade partners are

now attributing to sustainable development.

The process leading up to the upgrade began in
2016. The review terms of reference aimed to ensure
the agreement would upgrade AANZFTA to a ‘high
quality and ambitious instrument.”*# The Stage One
Report, reviewing the agreement’s implementation
between 2010 and 2017, did not include sustainable
development.**? In Stage Two, officials provided
recommendations on sustainable development.**®
Its inclusion was proposed by New Zealand, and in
one of the Committees it was suggested that the
scope of the topic should be limited to ‘cooperation,
information sharing, and capacity building’ and

not include a dispute settlement mechanism

owing to the chapter being new to ASEAN.*** New
Zealand favours a cooperative and consultative
approach to sustainable development in trade.**s

The upgrade process permitted submissions from
business and civil society. While most submissions did
not engage with the issue of sustainable development,
the Australian Chamber of Commerce and Industry
expressed concern over the inclusion of labour issues
‘which should never be considered within bilateral or
regional arrangements’ and should be restricted to
‘global or unilateral consideration.”¢ To the contrary,
the Export Council of Australia recommended
including a labour chapter.*4” The Australian Fair
Trade & Investment Network likewise supported

the inclusion of labour rights.**® The importance

of such a submission process is that civil society
actors are able to express their views, feel engaged

in the negotiation process, and work with the trade
partners to develop an appropriate agreement.

There is a separate relationship between Thailand

and New Zealand in their 2005 ‘Closer Economic
Partnership.”*° The extent of labour rights inclusion

is found in the preamble, stating that parties are
‘aware that closer social and political relationships
and economic partnerships can play an important role
in promoting sustainable development,’ building on
rights, obligations, and undertakings under ‘relevant
agreements and arrangements’, which in theory could
include the international human rights framework.

The Thailand-Australia FTA (2005) is again sparse on
the topic of labour protections, and instead bolsters
liberalisation of trade and investment flows without
recognition of the impact on modern slavery.*s°
Australia is considered to traditionally separate
trade from sustainability, not usually including
sustainability in its FTAs.*' Where it does, it takes
mainly a cooperative and consultative approach.*?

The 2007 Japan-Thailand Economic Partnership
Agreement follows this trend, where the agreement
is instead based on improving economic efficiency
and consumer welfare and expanding trade and
investment.**®* The preamble again states that
parties bear in mind their ‘rights and obligations
under other international agreements.’ Japan

has now included labour provisions in many of

its FTAs, adopting a cooperative approach.**

The 2003 India-Thailand Framework Agreement

has a similar phrase of ‘reaffirming the rights and
obligations with respect to each other under existing
bilateral, regional, and multilateral agreements’,
though otherwise remains silent on labour rights,
human rights, and sustainable development.*®

The Chile-Thailand FTA (2013) is a better example

of labour rights inclusion than the Indo-Pacific
agreements.**® Chilean trade policy has prioritised
labour provisions, adopting policy tools such as
dialogue, knowledge exchange, and dispute resolution
to overcome implementation challenges.*” The FTA
recognises that the economic partnership will bring
both economic and social benefits and build on their
‘respective rights and obligations under the WTO,
other multilateral, regional and bilateral agreements.’
Close cooperation is established with a goal of
promoting ‘economic and social development.’

Article 11.6 on labour issues is key to the agreement,
where parties affirm a commitment to ‘establish
cooperation on labour’ (Article 11.6.1). This includes
‘labour and employment-related matters in the
areas of mutual interest and benefit,” including the
‘promotion of decent work, labour policies,” and
‘best practices of the labour systems’ (Article 11.6.2).
this cooperation is carried out by ‘mutually agreed
activities,” including ‘exchanges of information and
expertise,” seminars, workshops, and meetings (Article
11.6.3). Parties recognise that it is inappropriate

to ‘encourage trade or investment by weakening

or reducing the protections afforded in domestic
labour laws’ (Article 11.6.4). Contact points are
established to facilitate communication (Article
11.6.5). Unfortunately, the ILO is not included, there
is no dispute settlement mechanism, expansion

to responsible business conduct, or inclusion

of modern slavery as an individual issue.

Thailand does not have an FTA with the EU.
Negotiations between the EU and Thailand for an FTA
were launched in 2013 and put on hold in 2014 owing
to the military coup.**® The parties have announced

the relaunch of negotiations for a modern FTA with
‘sustainability at its core.”®® The EU is committed to
FTAs that foster decent work, including civil society,*¢°
and is broadening its engagement with Thailand on
human rights.*¢' The first step of the engagement

has been a Partnership Cooperation Agreement
(PCA), which enhances political dialogue on trade

and human rights.*®2 The parties reaffirm democratic
principles, human rights, and fundamental freedoms,
and sustainable development.*¢® It is recognised that
sustainable development promotes sustainable supply
chains, responsible business practices, and facilitates
trade and investment.*** Dialogue is used to support
this objective.** Modern slavery is not specifically
identified, with decent work taking precedence, where
failure to fulfil obligations can result in appropriate
measures being taken in accordance with international
law, such as suspending the agreement.*¢¢

Investing responsibly in Thailand requires an
acknowledgement of Thailand’s levels of modern
slavery, the status of workers’ rights, corruption,

and government policies on trade and investment.
The ‘Investors Against Slavery and Trafficking’ (IAST
APAC) initiative in the Asia-Pacific provides a general
framework to guide investors. This is an illustration

of pushing towards shareholder action to improve
modern slavery risk management, where modern
slavery risks are not seen as viable investments. IAST
APAC was established in 2020 with the understanding
that investors expect companies to meet reporting
and compliance obligations, encouraging companies
to take a deeper look at risks of labour exploitation.*”

On a national level, companies can engage with
the Walk Free Guidance on Modern Slavery
Risks for Thai businesses.*® This considers

the risks in investing in connection with
modern slavery. It determines these as:

B Legal and compliance risks, where slavery,
forced labour and human trafficking are
criminal offences, and exploitative labour
practices breach Thailand’s labour laws;

B Regulatory and administrative risks, where
companies can place sanctions or import
restrictions on market access where
goods are made with forced labour;

B Brand and reputational risks as modern slavery
in the supply chain can lead to a loss of market
confidence and reputation, enhanced by
social media and consumer awareness;

B Operational and project risks, where decent
work reduces strikes and protests, and
modern slavery reduces productivity; and

B Financial and credit risks, where failing to prevent
or remediate modern slavery affects a company’s
ability to borrow money or attract investment.




Bearing in mind the risks involved in investing in
industries vulnerable to modern slavery, investors
need to assess audits and the indicators of risk
within a specific business and develop a potential
corrective action plan. Ideally, these should be
developed in engagement with suppliers to identify
root causes and the actions that need to be
addressed.*® A key feature includes collaboration
within the supply chain involving workers.*©

Investors can also consider Section 54 of the UK’s
Modern Slavery Act (MSA), where there needs to
be a statement of the steps an organisation has
taken during the financial year to ensure slavery
and human trafficking are not taking place.*" For
instance, the modern slavery statement from fish
company John West commits the company to
ensuring there is no modern slavery or human
trafficking, where its milestones are the fair treatment
of workers and the traceability of seafood.*”?
However, the length and quality of these statements
vary*” and the MSA has been criticised for its

weak mitigation of the risk of modern slavery, or
addressing the cause of labour exploitation.*™

Investors can additionally use tools like Walk Free’s
Modern Slavery Benchmarking Tool, a website
survey designed to help companies ‘establish good
practices to assess and address modern slavery

risks in their operations and throughout their value
chain.” The tool gives companies a score of their
current performance and steps taken to improve it.%®
This can be combined with efforts within Thailand

to guide investors. The Stock Exchange of Thailand
(SET) notes in its 2020 sustainability report that
stakeholders are increasingly demanding sustainability
information disclosure.*” SET commits to promoting
corporate sustainability, including human rights and
labour rights for all listed companies in Thailand.*®

It has noted that listed companies report on
sustainability issues in their annual reports, including
disclosing information on performance and social
issues such as fair labour practices.*®in 2021 Walk
Free, the Stock Exchange of Thailand, and Finance
Against Slavery and Trafficking published guidance
on modern slavery risks for Thai businesses.*°

The UK has ensured that agreements facilitating
overseas investments incorporate human rights
as a business responsibility,’®' where business
and human rights are one of the priorities of

the UK’s policy on human rights.*®2 The 1978 UK-
Thailand Investment Agreement,*®* however,
appears as an outdated mechanism that lacks
human rights or sustainable development.

The coupling of investment with decent work, modern
slavery, and sustainable development has been rare

in bilateral investment treaties. There are several

BITs between Thailand and countries in the Indo
Pacific, yet none provide a good example for the

UK. Provisions relating to modern slavery across the

agreements are directed at providing an exception for
the parties on an exemption for equal treatment for
cooperation in social or labour fields. Such a clause

is present in the 1989 Korea-Republic of Thailand
Agreement,*®* the 1996 Taiwan Province of China-
Thailand BIT,*% the 1991 Thailand-Vietnam BIT,*%¢ the
2005 Hong Kong, China SAR-Thailand BIT,*" the 1998
Bangladesh-Thailand BIT,*® the 1985 China-Thailand
BIT,*° the 1990 Lao’s People Democratic Republic-
Thailand BIT,**° and the 1991 Thailand-Vietnam BIT.**'

There is no mention of decent work, modern slavery,
or sustainable development in the 2008 Myanmar-
Thailand BIT,*?2 the 1995 Philippines-Thailand
BIT,**3 the 1995 Cambodia-Thailand BIT,*** the 2002
Korea-Thailand BIT,**® the 1995 Philippines-Thailand
BIT,*¢ or the 2000 India-Thailand BIT.**" This is

not surprising given the more recent emphasis on
sustainable development and focus on modern
slavery. What is needed is an update of BITs to
give rise to an understanding that investment has

a role to play in eradicating modern slavery. Initial
steps are being made. For example, the preamble
of the proposed EU-Vietnam Investment Protection
Agreement integrates sustainable development

in the strengthening of the ‘economic, trade and
investment relationship in accordance with the
objective of sustainable development,’ including

in its social forms, promoting investment in a way
that is ‘mindful of high levels of environmental

and labour protection and relevant internationally
recognised standards and agreements.”*®

5.6. Summary and implications

After a prolonged period of military rule with
recurring coups and a complex set of institutional
arrangements, the opposition victory in the 2023
elections offers new opportunities for incorporating
modern slavery and other labour protection provisions
in Thai trade and investment agreements. However,
the new government is the result of a political bargain
between the Pheu Thai party and the military, which
itself is wary of commitments to human rights,
particularly if they place an additional burden on
economic growth, foreign trade, and investment

both within the Indo-Pacific and the wider world.

Thailand has a partial record of participation in
international human rights instruments and ILO
Conventions and a developing domestic legislative
framework with modern slavery, human trafficking,
forced labour, child labour, and treatment of
migrant workers. There are numerous reports of
modern slavery, human trafficking, forced labour,
child labour, and abuse of migrant workers across
several industries that comprise the export sector.
There has been a lot of international focus on the
fishing industry with mixed and partial reforms
instigated by EU sanctions, while there are significant
remaining challenges across other industries.




6. Summary and implications

These four case studies provide richer detail and insights at a country

level concerning the complex interplay between domestic politics, law,
and policy with respect to trade, investment, and modern slavery. The
presentation and analysis of the four case studies complements the other
workstream activities undertaken in the TRIMs conference and network
meetings and the quantitative analysis of trade and investment agreements
and the relationship between international trade and forced labour.

The case studies include countries that have

a long history of democracy (India), newly
emerging democratic institutions (Thailand and
Malaysia), and increased authoritarianism (China)
with varying degrees of formal commitment

to human rights and mixed records for the
enjoyment and exercise of human rights.

These varying country contexts shape the ongoing

negotiations of new trade and investment agreements

within and outside the Indo-Pacific, implementation
and compliance with existing agreements, and
possibilities for future agreements. Across each

of these dimensions, the UK has a role to play in
influencing agreements and exercising its normative
power and influence in the Indo-Pacific.

Across the four cases there is great variation in

the volume of trade and investment (see Table

1). For trade, China and India are clearly large

and important trading partners for the UK, with

a combined total of more than £140 billion in

trade volume with the UK, whereas Malaysia and
Thailand have a combined total of £11 billion in
trade volume. For UK-Indo-Pacific investment, total
inward and outward investment is highest for India
(£28.4 billion), followed by China (£16.3 billion),
Malaysia (£6.2 billion), and Thailand (£2.6 billion).

This variation in trade and investment volume
affects any bargaining and negotiating position
the UK may have and will variously affect its
ability to address modern slavery and related
practices or provide different entry points for
negotiation based on material and institutional
differences across the four countries.

The UK has one TA and one BIT with Malaysia,
one BIT with Thailand, one BIT with China, and
no TAs or BITs with India. The coding and analysis
of these agreements as part of the TRIMS project
reveals a paucity of provisions on modern slavery
or forced labour. The consideration of BITs

shows that they have virtually no commitments
to protect labour rights, with an emerging and
significant role for a responsible business model
operating to include attention to modern slavery
in the context of making investment decisions.

6.1. Legal commitments

There is variation across the four cases in their formal
ratification of seven main international human rights
instruments relevant to modern slavery and eleven
relevant ILO conventions. India has the highest rate
of ratification (66.67%), followed by Thailand (61.1%),
China (55.56%), and Malaysia (50%) (see Table 1).
These patterns of participation in the international
regulatory context affect the position of a country
in its trade and investment negotiations and on its
commitment to address modern slavery and forced
labour domestically, where there is great variation in

domestic legislation on modern slavery, forced labour,

human trafficking, and practices related to slavery.

6.2. Modern slavery risks
and vulnerabilities

Against these patterns and dynamics in trade and
investment, formal agreements, and international
and domestic legal commitments, there remain
vulnerabilities and risks to modern slavery,

forced labour, and human trafficking, which vary
considerably across the structure and geography of
the economies in the four case studies. The highest
vulnerabilities in the production of those goods

for export are for those that are labour-intensive,
using unskilled, low wage, and migrant labour. For
China, these high risk products include cotton,**°
solar panels,®°° tomatoes,*°' dates,*°2 raw materials
and auto parts,5° and seafood.*** For India, these
include bricks, embroidery, textiles, garment, rice,
and stones.®® For Malaysia, these include palm oil,5°¢
electronics,’” and rubber.° For Thailand, these
include textiles, garments, footwear, manufacturing,
agriculture, construction, mining, electronics, food
processing, and service work.5°° There are particular
concerns in the Thai fishing industry, with reports of
a heavy reliance on migrant workers from Cambodia,
Myanmar, and other countries, against whom there
are consistent violations of worker rights. 5

6.3. Partner relations and policy tools

Partner relations vary across the negotiation,
implementation, and compliance processes for
bilateral and multilateral agreements. Market size,
trade and investment volume, national political
attention to modern slavery, and representation
from parliamentary committees, civil society
organisations, and other actors reporting
concerns over labour conditions in trading
partners affect the pace, style, and progress of
different agreements forged over many years.

The case studies in this report feature two instances
of the impact and effectiveness of trade bans

and import restrictions related to modern slavery,
even though current evidence on the impacts and
effectiveness of trade bans and import restrictions
related to modern slavery is relatively thin, with no
systematic analysis as to their effectiveness.*" The
Malaysian case study documented the experience
of Top Glove, a manufacturer of rubber gloves
when its exports to the US were subjected to a
Withhold Release Order (WRO) by US Customs

and Border Protection (CBP) and its subsequent
change in production processes. The Thailand case
study considered the EU issuing a ‘yellow card’ over
concerns with modern slavery and forced labour in
the fishing industry, which is reported to have led
to changes in policy and practice to some degree.

6.4. Lacunae and remaining gaps

There are a series of sustained and persistent gaps
between the de jure protections for labour and the
de facto experience of workers across all four of
the cases. There is a complex patchwork of formal
commitments at the international and domestic
level, as well as bilateral and multilateral trade
agreements, which variously contain provisions
and commitments to protect labour rights and to
address modern slavery. Against this patchwork

is the persistence of reports of modern slavery,
forced labour, human trafficking, and practices
related to slavery across all four countries, where
prevalence of these practices affects the production
processes for a wide range of goods for export.

There has been less formal commitment to address
modern slavery, forced labour, and human trafficking
in the area of investment, where BITs primarily focus
on encouraging inward and outward investment

and rely on responsible business and investment
frameworks that to date are more voluntary in
nature. This is consistent with international trends,
demonstrating greater consideration of modern
slavery relevant concerns in TAs than in BlTs to date.

The barriers to enactment and implementation of
further commitments and provisions on modern
slavery, forced labour, and human trafficking include:

B Differences in national interest, understanding,
and acceptance of these issues;

B The dominance of economic imperatives relating
to gains from trade and the benefits of investment;

B Weak enforcement of existing legislation;

B Bureaucratic inertia with respect to permits,
licences, contracts, visas, and other formal
procedures used to govern domestic
and migrant labour markets; and

B Limits to state capacity and remaining
pockets of corruption.

Thus, as the UK ‘tilts’ to the Indo-Pacific’ in its
international engagement,5? it is critical that the
strengthened trade and investment relations intended
to deliver such a shift®™ respond to specific contextual
conditions of Indo-Pacific states. Indo-Pacific states
present significant and diverse modern slavery risks,
which must be tackled if the UK seeks to position
itself as a global ‘normative actor™" on this issue.
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